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Court of COMMON PLEAS, 

AMD 

EXCHEQUER -CHAMBER, 

m 

Trinity Term> 

b tbe ToTty-<ninth Year of the Reign of Gborgi Ubr 



Gladwyn a;. Browk. ' Junet. 

TTPON the motion of C/ayton, Serjt., the Court per- \7herc the 

mittrd a fine to be amended hj inferting the parUh' length of time 

of Wtftliiib, upon an affidavit that feveral clofcs, of one, f^»Pf^;°»«d« ^ 

three, and four acref, parcel of the eftate, lay iu that? f^^^y ^^at ccr* 

pari(h, and that it appeared by the deed to lead the ufes, tain oatlyinic 

wUch bote date in 1779, that the whole was.intcndcd to P»'cclt,Btuatcin 
« -., .i...,.,a differeot parifli 

pa£i I akbottgh on account of the length of tine which* ^^^ ^^^k reft 

had elapfed fince the date of the deed, no one cotdd of the eftate, 
fwear, nor did the affidaviu ftale, that tbefe parcels were. ^^ intended to 
weie intended to pafa. 'fh\%^„i?ir'. 

mitted the name 
of tbe parilh to be inlerted in the fifie. upon feeidg that they wtrt eomprehesded in 
tbe deed to lead the ttftt- 
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In an aAton on a 
bill given for the 
price of goods 
fold under a war* 
ranty« the breach 
of the warranty 
is an anfwer to 
Che Plaintiff's 
deoaandtifthe 
Defendant has 
tendered back 
the goods, al« 
though the Plain* 
tiff did not ac« 
ceptthcm. 



Lewis v. Cosoraye. 

npHIS was an a£^ion brought upon a banker's ctieck fof 
15/., payable to bcarer» drawn by the. Defendant, of 
which the PlaintiflF was the holder. The defence was, 
that the check was givcfii for the price of a horfe bought 
by the defendant of one Dennis for 13 guineas, under a 
warranty of foundnefsi and the difference of \L i*. had 
been giveii to t)enfds in money : the horfe was in fa£k 
the Plaintiff^s horfe, and Dennis was employed to fel^ 
him merely as agent for the Pbintiff ; the horfe was dif- 
coTcred to be cleirly unfouodi and the Defendant hanng 
found out who was the real feileri tendered the horfe 
wkh A€ fum of i/. ^u to the Plaintiff; Who again (dA if 
back to the Defendant ^ upon which the Defendant again 
fent it and put it wk> the Plaintiff's ftaUe-, in his al>- 
fence, without his knowledge. He^h J., who tried the 
caufe at the laft Ejffix Spring ai&zes, was of opinipn that 
as the Plaintiff had ref ufed to receive back the horfe, the 
contraft fbr the (ale was not rtfciaded, and thaC tht De* 
fendant was therefore bouBd to pay the billy and had hia 
remedy by an adioB for the deceit \ and the jury imddt 
tfai^ direaion found a verdi& for the Fiaiataff. 



BeJI Serjt. ta the kfk term obtamed ar nMe 119C to ftt 
afide thiaverdi^l aad have a new trbl, upon the ground 
that, although ih aft aiSlioft far nhoney bad. and reoeived 
h would hate been neceilaiy to flke# tUat the cootrajt 
was completely refcinded, yet that'diis behigasi adioia 
upon a bill of exchange, upon the failure of the confi. 
detatioi^ ^ith was a ioBsd Korf^, thi biH wa* gone. - 



Shepherd Serjt., in (hewing caufe, contended that the 
orcumftance of the horfe not jproving (bund was no an- 

fwca 



IN THi FoRTY->)iHTH Year OF GEORGE III. 

fwer to the PlaintifF 's czfe. If a hor fe or any other goods i Sop. 

arc fold oa a warranty, according to the cafe of Wejlon ^ ^ -^ 

T. Downes^ Doug, 23, and other cafea, the buyer cannot Z^^ 

recover back the money paid« onlefa the feller confents to CosoaATi. 

receive back the thing fold. If the law were otherwife, 

the confequence would be, that the buyer would acquire 

a right to keep the horfe without paying any thing for it. 

The contra£l confifts of feveral higredientSi the fale, the 

deliveryi and the warranty : if the horfe be not delivered, 

the feller cannot recover the price, but if he has delivered 

it, be has a right to clum payment for the horfe, and if 

the other be defrauded, he mad bring his a^on. If the 

uiifooiidnefs of the hot fe be a fufficiem ground to refift 

the payment, it would alfa be a fnfficient ground to re* 

cofer back chd price after it was paid, and then the pur« 

chafer would have both the horfe and the price. The 

buyer, therefore, (^naot defend himfelf hete, unleft he 

can refcind the coirtnft without the a^ent of the feller ; 

and 10 W^9n v. D&^nts it was esprefsif decided that 

he eaimot do that* The feHer mofti therefore, recover: 

and he muft recover Ae whole, price, not die adual 

valK of the horfe i for where the jirice of go^ds baa 

been fti^ated, the feller caniioc recover & difitrent pticcV 

on w quantum vaManf. To decide otherwife would in« 

trodoce this anomaly, that where money has not been 

paid, the buyer is aot bound' to pay the ptice^; but tKat 

where he haa paid it, he cannot recoup it back agsia. 

Befi,' contril, admitted the audmnty of W$Jm:^.\ 
Dvwms^ but contended that it was not applicable. There 
the fliooey'I»d been paid. Suppofcthsc in the prelhit 
ceft no note had been given \ wfaeie sr Ffaudtiff brio|rhi» 
aQian'fbrgoodafeM^ upM proof that the ffooda ard aioft 
anfwerable in quality to the defcription by which they 
are fold, and that an ofier has been made to return them, 
it is the ddUy pradioc of the courts to nofifoit the Plain- 
B 1 tiff} 



CASES IN TRINITY TERM 

1809. tiff I tod U is equally ufaal to do fo in anions brought 
^ ^ '^ upon the bills and ocK«r fccuritica gircn for i^oods dc- 
9. livered under the like circumftances* The Plaintiff muft 

CosoB^f »• pot be permitted to fay, that although the horfe is worth 
nothing! yet as he has a fecurity for the price, he can 
infill on the piyment of it. In the cafe of J^jf'^'^^ ▼• 
Aujlen^ 2 Str. 674. h was held a good defence to an ae* 
tion on a promiflbry note, that it was given as a reward 
in cafe the payee (hould procure the Defendant to be 
reftored to an office, which he did not effed. It might 
hare been urged in favour of the Plaintiff^ with equ:al 
reafoo in that cafe as in this, that he was entiiled to re- 
cdver on bis note, and that the Defendant nxight bring 
his crofs aAion for the non performance of the Plain- 
' tiff's engagement. But it is in all cafts a fufficient de« 
fence to Qiew that a bill was given without confidetationt 
nor was it neccffiry for the Defendant to (hew that the 
Plaintiff took back the horie» it is enough that hs offered 
to return it : the Defendant has it not, and has received 
tio benefit from it$ the Plaintiff, therefore, cannot re* 
cover: and if he could, the only effc£k of his fuccefs 
would be to entitle the Defendant to recover back the 
fame fum, together with all the cods of this a£lion. 

Hbath J. afterwards obfenred that, on reviewiitg the 
evidence, there was cleac proof that the Plaintiff knew.of^ 
the nnfoundne fsof the horfe, to which he had not at firft 
idfcrtedi whetcupon 

r^Tbe Court held, that as it was clearly a fraud, ai^ ai 
a. man cannot recover the price of goods fold, under a. 
frattdy the rule for a new trial moft be ^ade abfolntt* 



IN THB FoftTY-RXNTR YeA& OF G EOR G E UL 5 

1809. 

Fit AS£R V. Hopkins and Another. y,^ i. 

^Y^IIS was an adion brought againft the Defendants as The entry in 

^ the rcgiftcred owners of the Prince cfWales^ a Han^ thecuftomhoiife 

wely packet, to recoYer the value of fome provtfions fur- af ° f t f« 

BiOied bf the PlaintiflFfor the ufc of that Teflel. Upon fd to a particular 

the trial, at the Guildhall fittings after lad Eafier term, perfon, it not 

before Manifiild C. J., in order to prove that the De- ^^^P^^^f^^ 
, . .. 1^. .^ -. • ^. , evidence for a 

fendants were liable as the owners of the venel, the ftrangcft to 

PlaintiflTs called the ref^iArar of the port of London^ who charge that per« 

produced an entry in his regifter book of a certificate ^*^" *• owner, 

tranfmttted from the proper officer at the oueport of ^ (hewn to be 

Hanuicb^ by whiefa it appeared that tlie whole propeny made by the au* 

in the veffel was transferred to the Defendants on the tbortty of the 

loth of 0^o6er iHoj ; together with the letter figned by ?^[ ^^ »»«» 

die comptroller and collector of the cuftoms at HarwicA, , . 

chat accompanied the tranfmtffion of the certificate. This '^^^^^ ^^ 

evidence being rejefied as inadmiffible, the PlaihtiflF pro* 

4uced the book kept by the officer at Harnuicb^ in which 

the original entry of the transfer was inferred : the Chief 

Juftice rcjefied this evidence alfo; and the PlaintifF 

having no other proof that the Defendants were liable^ 

was ponfttited. 

Beft and Vaugban Serjts. now moved to fet afide the 
nonfuit, and have a new trial. They contended that the 
book kept in the port of London was evidence, and indeed 
the only proper evidence, to prove the ownerOiip. The 
fiat. 26 G/9. 3* f.6o./ i6. dire£ls, that upon every al* 
tcration in the property of a veflcl» made in the fame 
port to which (he belongs, the perfons authorifed to 
make regiftry (hall caufe an entry of the indorfement 
snade on the certificate of regiftry, to be alfo indorfed oa 
ihe 09th Of affidavit on which the original certificate of 
6 3 regifttj 



f CASES IN TRINITY TERM 

I Sof. tcgiftry was obtained, and alfo (hall make a memoranduin 
' - ^ of the fame in the book of regifters by that zGt dircOcd 
t;. to be kept, and forthwith give notice thereof to the com- 

Jd A "oOKf w^*''*ooers of the cuftoms. And wherever an z& of par- 
liament dire£ls any tran(aftion to be regiftered, the cn- 
^ry of that tranfa£lion made by the proper officer is evi- 
dence : and though this might not he conclufive evidence 
that the Defendants were owners, it was at ItzA prin$d 
facu evidence, and muft be rebutted. 

Mansfield C. J. To ^ppofe the tStOi of the a£b to 
be fuch as is contended, would be to impute raadnefs to 
the Icgifiature : it fuppofts, that without proof of any 
bill of fale to the DefendanU, or any a£t done by them, 
or any conne£lion fiiewn between them and the officer, 
a letter written by a cuftom-houfe officer, and an entry^ 
made in London in confcquence of that letter, will make 
the Defendants liable to all the world as owners of the 
teflel. The entry is evidence of the regiftration, it is 
not evidence of the tranfa£lion of fale. i never yet knew 
an indance where the zQ, of any one man could charge 
another unconne&ed with him ; nor was it ever yet 
fuppofed that a regtfter was of itfelf evidence. In all 
cafes of enrolments, the deed itfelf, and not the enroU 
ment is evidence. The claufe of the a£t cited has not 
the lead to do with the queftiou. The regifter of Har» 
nvicb does not prove. the transfer. The regifter Is not 
fcept for the fake of the perfons making, or the perfons 
acceptipg the transfer, but for purpofes of public policy. 

Heath J. In order to make this evidence. It is 
peceiTary to conned the Defendants with the entry ; for 
any byeftander may put down a^name in the regifter. In* 
the cafe of marriage, the regifter of marriage alone, 
vithout more, does not prove a man named in it to he 
the hulband of a particubr woman. 

Law&bnceJ. 
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LAWftEKCB J. Uolefs 70U (he V all things to be done 
by die aotb(uri|ty of the perfoo vbo is to be charged^ the 
regifter caaao^ be made evidence, eten primi facie 




V. 



Rule refufed. "7*'*f 
and Another. 



Sir John Thomas Duckworth, Baronetf June^. 

V. Tucker. 

'T^HIS vas an tAion of indtbkatm Mjfumtfit for money jf the fleet of 

bad and received, &c. to which the Defendant an ally and a Jrf* 

faavinff pleaded the general iffue, the caufe came on to ^^^^ ^^ «<>• 
- . , , - •■^i-.>^-r .f**!. * getner under a 

be tried before Mansfield C. J. aad a ipecial jory, at the £ritifi com- 

GuUdiaff fittings after laft B^er term ( and a verdid maoder in chief, 
was found for the Plaintiff, (ubjea to the opinion of the who detaches the 
Omrc «pon the following cafe t S^^rt " Ad- "** 

By the tveaties between Great Britain anfl Portugal, mi^li o/the aori- 
fobfiiling and in force at and during the fe? oral periods l^^ry power it not 
heteiaafter mentioned, it w»s ftipulated and agr^eed, ^<^^'«^ >* * ^n 

that in the event of a Briti/b and Portuguefe naval force '''!"' **" ^^^ 
#*. 1 .f . 1 «. r . • pnzcsmadeby 

attuig together as auxmaries, the officers of either con* Britijh (hipt de- 

trafting power commanding the fmaller number of Ihips, tached in another 
(hould be Subordinate to the one commanding the larger diredton, to 
Dumber, without coniideration of their refpeSivc ranks, j^^^j co-opera- 
On the J 4th of Maf 1798, the Marquis de Niza, a rear- tion in eflfeain; 

^ the capture* 

Becanie he is not in the pay of Britaimt and the prize a^s and proclamations 
give the prizes only to thofe who arc in the king'a pay ; ^ 

And hecaufe he is not, within the meaninc of the proclamation, a flag officer 
affftiog in the capture. 

If an ally aAually co-operatea in effedting a capture* he cannot recover any pro- 
portion of the prizes in the common law courts of this country, he muft fue in the 
prise courti« 

If the prize court condemns i^ captured vefl*el as prize to his anajeftyi the fentcnee, 
while unappe^led froro, is condufive on the common law coortSi and on all the 
worlds that no ally or other perfon is entitled to a (hare in it. 

The common law courts cannot entertain jurifdiflion of the quellioif, whether 
ffnsc OS oojpriaej or by whom taben. 

B 4 admiral 
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i8c9« tdJminl io the fervice of the Quren of Portugal^ hating 

under his command a fquadron of four Portugueft (htpe 
of the line» and two frigates, joined, with his fquadron^ 
TvcKSKt the Britijb fleet then cruizing off CadiZf conGfting of % 
much jtreater number of fliips, under the command o£ 
admiral Earl £/. Vincent^ and in obedience to the orders 
of the Portugurfe govern ment» put himfelf and his fquad- 
ron under the conxmaod of the Britijb admiral, who if* 
fued an order, r<* quiring the Marquis, purfuant to the 
pleafure of her mod faithful majefty, to put himfelf 
«tid(?r Earl St. Finctnt^s command, and to obey all fuch 
fignals and inllrudions as the Marquis fliould from time 
to time receive from his lordfhip for the fervice of their 
mnjejiies the King of Gnat Britain and Queen oiP^rtugal. 
Ac that timCf and thenceforth until, and long after the 
times of the feveral captures hereinafter mentioned^ 
Great Britain and Portugal were both at war with 
France I and Great Britain was at war with Spain alfo; 
bat Portugal and Spain were at peace with each other* 
By agreement between the Portugueft government and 
the government of Great Britain, to which both Earl St* 
Vincent and the Marquis de Niza were privy, the Portth 
fuefe (hips were not to aA. againft Spain^ or to be em«, 
ployed in any manner likrly to give offence to that power \ 
with the exceptit>n, that if iht ^French and Spaetijb fqua« 
drons in the Mediterranean fliould be found united, or 
having' formed a junction fliould attempt to pafs the 
8tr»itft o^ Gibraltar, in fueh cafe thofe confiderations of 
prudence and moderation which governed the C3ndu£t of 
the court of Portugal towards the Spaniardt^ fliould no 
longer reflrain Earl St. Vincent from employing the P«r» 
f'';<^(/f fliip^f in ^id of the J9mV^ fleet under his com* 
mand, againft the combined French and Spanijb fleet. 
And the icafon afligned by the Portuguefe government 
fgr this exception wasj that Portugal would in fuch cafe 

bo 
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he f xpofcd to dangrr, and that it would be reafonable iSojy. ' 

to regard ih«r Spamjb fhipa as forming a part of the French - -^ 

fleet, againft which ihe court of Potiugal was embmrrafled ^ ^ 

bf DO reftrtdions. Admiral Earl St. Vinetni^ at the Tt7C£4A* 

Ume he was fo joined by the Portuguefe fquadroni and 

aotil and on the ad day of July 179 *(, and for a long 

time after, was cocnmander in chief of all the Britijb 

naval forces wirhin the Mediterranean^ and between that 

Hem and Cape Finijlerre in the Mantle ocean. And 

Rear-admiriil Sir H. Nelfon on the 2d day of July ] 798, 

and bom that tim^ until the Earl Si. Vincent f\yx\titA that 

ftation, commanded m detached Briiiflf fleet in the Me^ 

SUrratuan^ under the orders of the Earl as commander 

in chief on that ftation. On the *2d day of July Earl 

Zi. Vimeent detached the Marquis ie Niza with the Por^ 

tugue/e fqoadron and the Briti/b (hip the Lyon of €4 

gans, commanded by Captain Djxon^ with orders to pro* « 

ceed into the Mediterranean, and joiD| and put himfelf 

under the command of Sir H.Nelfin^ to whom Earl Si. 

Vineeni had previoufly, on the loth day of June 179^, 

addrefltd and difpatched an order, requiring him to take 

under his command the fquadron under the orders of the 

MarquiSf taking care not to employ him or thiemjn any 

fer? ice likely to gir e umbrage to the court of Spain. In 

purfuance of thefe orders, the Marquis^ Niza with the 

Portuguefe fquadron and the faid Britifi (hip under hta 

command, afterwards joined rear-admiral Sir H Nelfon^ 

and put himfelf and was taken under his immediate conw 

nand, and continued to fer? e under his command in the 

Mditerranean until the month of March 1800, prior to 

which period, (to wit) on the loch day of Augujl 17999 

Earl St. Vincent quitted that ftation, and Sir H. Nelfon^ 

then Lord Nelfon, fucceeded to the chief command of the 

united Britifh and Portuguefi naval forces within the Me^ 

fiterraman. During the whole term of the fervice of 

tb^ M^<li»is 4f Niza and his fliipsj tbcj were employed 
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1809. by Lord Nilfin ia the blockade of Malta, at Naplis^ as4 
^^■^' ■ ' Sicilji and upon fuch other fer? ices within the MtJker'^ 
tT**^^" fjii/a/i, fometimes with, and fometimes without BriAjk 
TucKEK* (]|-|p, jn ^<)inpaiiy» as be deemed mott expedient for the 
joint intereft of Gnat Britatn and Portugal, no aheratton 
having been made in the faid original orders, or in die 
faid agreement between the two governments under 
which the jundion with Earl St. Viiuetit and with Lord 
Ndfin refpeflirelj took place. During the time the 
Marquis de Niza and the Portuguefe fquadron fe fer?ed» 
^fiential afliftance was rendered by them to the operadona 
jof the Brki/b fleet i and, but for their cooperation, part 
of the Britijb fquadron ftationed oflF Cadiz muft have been 
detached by the commander in chief upon the fenrice 
undertaken by the Portuguefi fquadron* On the 19th 
of Jum 1799» Captain Markham^ of the Britt/b flup 
Cfniaur, belonging to the MiditerramoH fleet, and within 
that fea, being in company with ibme other BriHJb flitps 
of war, captured fWe (hips of war belonging to the Pnncb 
governments and on the 17th otOBoier in the fame 
year. Captain Digij, of the Briti/b frigate Alcwtem, alfo 
belonging to the laid fleet, in company with fome other 
Btiti/b flups, captured in the Miditerranean two flitps of 
war belonging to the king of Spain % which French and 
Spanijh fliips have all been fince finally condemned in 
the Britijk Vice-Admiralty Court at GUrakar^ at go§d 
and lawful prizi to ourfivereign lord the king^ fihsidij bis 
majkfy's Jbipi the Centaur and the Alcmene. The Mar- 
quia di Niza, though £erving on the fame ftation with 
the captains of the capturing fliips, was not perfonally 
prefent at either of thefe captures : nor were the Portu* 
guifi fliip9, or any of them, aflifting in either of the cap* 
tares. By a decree of the 17th of September 179^, pro- 
mulgated by the Portuguefe |;ovemment, and enforced 
down to, and at the times of the faid fereral captures, 
his Brknnnic majefty's fliips were prohibiled from bring. 

ing 
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ing S/0fl^ prizes Into ihe ports of Portugal^ except m itop* 
cafc$ of urgent neceflity ; and even in (och cafes wcrp ' - -^ 
forbidden to fell fuch prizes^ or nnlade their cargoes9 c^ v- 

to remain a longer time in fuch ports than might be ne* Tocxm* 
ceflary to avoid apprehended danger^ or to obtain fuch 
innocent fuccours as might be neceflary for them. By 
his majefty's proclamations for the diftribution of prizes 
uken from Franct and Sp(un refpefUvely^ porfuant tp 
the fiatutes 33 G. 3. c. 66. and 37 G. 3. c. 209. ifliicd 
prior to and in force at'ithe times of the faid captures^ it 
is ordered and direfied as follows: <* Our wtU azi4 
plcafure is, that the net produce of all prizes tdten as 
aforefaid, the right whereof is inhecent in us and our 
crowflt be given to the takers/' (except as in the (aid 
proclamations is excepted), «* And we do hereby ftt&> 
ther order and direQ» that the nett produce of all prizes 
which are or (hall be taken as aforefaid by any of mir 
(hips or vefiels of war^ (hall be for the entire benefit and 
encouragement of ^ivr flag officers, captains, commander^ 
and other commiffioned officers in our paj^ and of the 
feamen, marines, and foldiers on board wr faid (hips 
and veflVls at the time of the captive 1 and that fuch 
prizes may be lawfully fold and difpofed of by ihem an4 
their agents, after tbi famejhdl iave ktn to us finally tuL- 
judged latuful prize^ and not otbervnfe. The diftributioa 
fliall be made as follows :^-The whole of the nett pro- 
duce being firft divided in eight equal parts* the captaia 
or captains of znjfiici fliips or veflels or war^ wbo (hatt 
be adually on board at the taking of any prize, (hall 
have three eighths of the nett produce thereof 1 but ia 
cafe any (uch prize (hall be taken by any of our (hips or 
vefleb of war under the command of a flag of flaga^ the 
flag officer or officers being aQually on board, or diredl- 
ipg and affifting in the capture, (hall have one of tbp 
faid three-eighths, the faid eighth part to be paid to fuch - 

4ag officer or officers , in fuch proporC]po«» wd UbfiSt tp 
10 fuch 
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1809* focb regnlalionsj as are hereinafter mentioned.'' And it 
is thereinafter among other things ordered and dire^edy 
«< concerning the one-eighth part thereinbefore men* 
TncKia. tioned to be granted to the fl^g officer or flag officers, 
who (hall be a&ually on board at the taking of any 
prizci or fliall be direAing or aflifting therein : firft, tliat 
a flag officer, commander in chief, when there is but 
one flag officer upon ferrice, (hall have to, his own ufe 
the find one-eighth part of the prizes taken by (hips and 
Tcflcls under his command : fecondly, that when more 
flag officers than one fenre together, the eighth part of 
the prizes taken by any (hips or TelTels of the fleet, or 
fqoadron, fliall be di? ided in the following proportions : 
viz. If there be but two flag officers, the chief (hall have 
two third parts of the faid eighth part, and the other (hall 
have the remaining third part ; but if the number of flag 
officers be more than two, the chief (hall have only one- 
half, and the other half (hall be equally divided among 
the other flag officers." It was agreed that the whole of 
the above, 6r any other prize proclamations of his ma- 
jefty, might be referred to in the argument of this cafe. 
The Briti/b flag officers entitled under the faid proclama- 
tions to participate in the benefit of the faid French 
prizes, were, the Earl St. Vincent^, as commander in 
chief, and ten fubordinate flag officers, of whom the 
Plaintiff in this aAion was one$ and the Briii/btizg 
. officers entitled by the faid proclamations to participate 
in the benefit of the faid Spanl/b prizes, were Lord Nel* 
fon^ as commander in chief, and the PlaintiflF in this ac- 
tioik. The Defendant, as prize agent for the captains, 
received the proceeds of the fales of the faid French and 
Spani/h prizes refp<;Aively, and the PlaintiflFhad received 
from him his full (hare thereof, fuppofing that the Mar* 
quia de Niza was entitled to participate therein as a flag 
officer; but if not, there remained to be paid by the 
Pefeqdant to the PlaiotiflTi in refpcd of his (hare of the 

net 
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net produce of thp French prizes, the fom of 7/. id/. 5IJL 
and in refped of his (hare of the net produce of the 
ipanj/b prizest the fum of 1646/. 14/. %\d» The quef- 
tion for the opinion of the Court was, whether the Mar*, 
quis de Niza was entitled to participate in the net produce 
of the faid French and Spani/b prizes refpefliyely, or 
cither of them, as a flag officer. If he wa« entitled to 
no fttch participation, then a yerdift was to be entered 
for the Plaintiff, for the fum of 1654/. i \s. 2id* If this 
Marquis was entitled to fuch participation in the French 
prizes alone, then a ?erdi& was to be entered for the. 
Plaintiff for the fum of 1646/L 14/. %id.\ if in the 
ipanifi prizes alone, then the verdid^ to be entered for 
the fum of ^l. \6s. $id. \ but if the Marquis were en- 
titled to fuch participation both jn the French and Spamfi 
prizes, then a verdia was to be entered for the Defend* 
ant. It was alfo agreed, that the prefent cafe might be 
tomcd into a fpecial Tcrdidi, if the Court Ihould fo 

direft. 

J, Vauohab. 

A. 0llS40V« 
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The cafe, as it was at firft fettled, ftated nothing of 
the fentence in the Admiralty Court at Oitrabar\ but 
upon ail intimation ffom the Court, that this was of the 
greateft importanoe to the merits of the cafe, thai faft. 
was afterwards added by confcnt before the fecond ar^ 
gnmen^ 

The cafe was twice folemnly argued : the firft time in^ 
Saftirl^m 1809, by Vaughan Serjt. for die Plaiotiff^^ 
and (%J^l9w Serjt for the Defendant ; and the fecond tiffle<* 
10 the prefent term, by Shepherd Serjt. for the PlaintiiF^ 
and J%? Serjt. for the Defeodant 
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iSo^ AffgumenU for the Pkimifil— The objeftion to the 

V*^- ^^ PlflbtiPa fCCOYcry is. diit the Marquis de Niza, as a fo- 
9. ' Rign lag officer, commanding axixiharj thipsi claims 

Tvestft. ^ participate in prizes taken by Britiji (hips from a 
common enemy, be hot having been prefent at nor $U 
filling in the capture* This claim muft reft either oh 
the law of nations, or on the municipal law of this ' 
oountry, and his majefty's proclamations : in cafe he 
flioald be entitled to any thing on either of thofe groui^ds, 
n diftindion remains to be taken between the prizes taken 
lirom the Fnneh^ and thofe taken from the Spaniards^ the 
latter nation being not a common enemyi but theenemy# 
cf Great BriUin only, and not at #ar with the autiliary 
power. If the Marquis de Nma had any claim founded 
on the law of nations, the whole Portugyefe fquadron 
would be entitled to participate equally with him, in fuch 
proportions as the municipal or military law of their 
own country fliould affign to th<ms but this is not pre* 
tended : the Marquis here aflferts his' claim as a* flag 
ofieer : the proportion affigned to a flag officer is the 
crcatoie of oar own municipal law, ind is not founded 
on the law of nations^ and the confli£liog rights of flag 
officers depefid upon the fame ground : if therefdre he 
daims as a flag oflker, his claim muft be deteMined 
upon an examination of the fereril prize a£ls aiid pfo* 
« damationsf which will be hereafter oonfideredl If his 
claim is by the law of natiMs, it does not lie within ther 
jurifdi&ion of this court, for no power will endnht that 
the municipal courts of another nation fliall legifflate for 
them and fi>r the wbcAs worid \ if the diimf depeildr on 
the hw of nstioni, and accrtiosy^fv IW!fif, it mnft-be de- 
t s m i ^ d by the only eoorts of eompetent |ttiiAWIiony 
t|le priie eobrtSy to whidi by thie tacit or ci^^vdsicoiffeni! 
of nations, jurifdiction "is-^inrdi to determine their rda* 
tive rights* This Coartcsnnot entertain the queftions» 

whether 
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whether the fliips were pmc, or to whom they were 
prize : upon tbefe points the Admiralty Courts eiefctfe 
an excIuGve jurifdidioDy and the courts of oommon law 
aare concleded by their fentence. This propofition is 
cftaUiihed at large in the feverat cafes of Hmt y. Lord 
Camdin^ i H. BL 476. The fame cafe in error, 4 T. R. 
3112. Brymer T. ^/imx, 1 H. BL 164, Liftd$ v. Rmbuy, 
JDotig* 613. And Li paux r. Eden^ Doug. 55^. The 
kft was an adtion of trefpafs for feizing a (hip, and the 
Gonrc held, that inafmuch as it was feiaed as prize, and 
the qneftion of prize or no prize was conufaUe folely in 
die Admiralty Court, whether the fliip had been pro* 
perly taken or not, it did not lie within their prorinoe ta 
determine* The fenteoce of the prize court makes n<y 
jneation of the affiftance of the auxiliary force, which 19 
eoflckiiive that the Poftuguefe (hips had no (hare in ef^ 
leAing the capture s for if they had alEfted, die fentence 
would have cofldemned the prizes to the conjoined 
powers. If the Portugurfe force had a(&fted in the cap-* 
S^rfe, the captors (houtd bare libelled in the Admtraliy 
Court, where they would have recovered fuch propor- 
tions as they were entitled to by the law of nations. Inr 
the cafe of H^me v. Lord Camden^ the Admiralty Court 
in the firft inftance condemned the Ihip taken as lawful 
prize generally, referring the queftion who were the cap- 
tors, and afterwards pronounced for the ifitereft of the 
army; and the Court of Appeal reverfcd the fentence, 
and pronounced the (hip and cargo to have been taken 
by the conjoint operation of the fleet and army,, and con« 
demned the (htp and cargd ao lawful prize to the king. 
If a prize is taken by a conjoint force, the prize courti 
6i either of Uie allied powers have jurifdidton to (on* 
dedin die veflel as prize to both, becaufe each ftate 
ikrould confider itfelf as thtf principal in the alliance. If 
a Portug^e and an En^t/b (hip had jointly captured a 
*eSel, the Adtttraky Courts would have condemned her^ 

. not 




t6. CASES IK TRINITY TERM 

iSo9>2 Ml as prize to the King of England, but as prize fo the 
' ' '- ^ King of Engiandf taken by his ii>-<jcfly*8 (hip, mentioned 
V. bjr name, and to the Queen of Portagaf, taken by her 

TvcitBa. majefty's (hipi njcnttooed by name. Such an inftance 
happened in a joint capture by the Dutrb and Englijb 
fleets^ which is alluded to by Lord Manfitli C. J* in the 
Onfa cafe, Le Cras t. Hughes, Park, 358. In another 
Cafe of the Starlwg, W. C. Pinnegar m^fter, a Teflcl 
taken by the (hip of an ally fcnring with a Britijb fqua«' 
dron, the fentence of the Court of Admiraltyt pro* 
nounced on the 29th of Jum 1798, declared '< that the 
^ cargo belonged to enemies of the crown of Great Bri^ 
^ tmmy and at fachi or otherwifbi the fame was con* 
,. *< demned as good and lawful prize, (not faying fo 
s< whom,) taken by a Ruffian (hip of war called the Sjo^i^ 
*< Stfir, being one of a fquadron then ailing under the 
^ eomoiand of Rear Admiral Maciridei^ an officer corn- 
standing an Englijh fquadron. In this inftance it is ob* 
icnrable that the cargo was not condemned as prize to 
the king; etidently, becaufe upon fuch a fentence the 
prize a£is would attach, and vcft the whole property of 
the prize in Briti/b fttb}e£ts, to the exclufion of the 
Ruffian captors. In the principal cafe the proper au- 
thority has determined that the captured flitps were taken 
by the veiTcls of his majelly, and they are condemned as 
lawful prize to his majefty alone. It was competent to 
the Marquis de Niza to queftion this pofition in that 
place, where alone it could be queftioned wiih efi*e£t, a 
prize court ( he might have made himfelf party to the 
original fuit, or he might have appealed agiinft the de« 
^ cree, nn^er the proviGons of ft. 33 G. 3. c. 66. Jl 28, spt 

30. 1 but as long as it ftands, it is binding on the com* 
mon law courts, and on all the world. But if the 
Court could examine this cafe on the ground of the law 
of nations, which it cannot, yet it would be found that 
V, the Marquis de Niza w^nild have no title to a (hare in th^ 

proceeds 
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pracceds of this capture. It may be admitted that the 
forces of two allies cflFcAiog a na?al capture ia codjudc- 
tiooi are entitled to (hare the prizes ) for that is com- 
mon jaftice and the lav of nations : in what ptoportion 
thef would fliare^ it ia unneceflarj to difcufs, probably 
in the proportion of their refpediire forces employed in 
the capture. But this propoficion muft be confined to 
the cafe where an ally aflPords aAual and eflPedive co* 
operation in the conqueft ; and that co-operation did not 
fabfift here. No other rule than this can be adopted % 
for if it be urged that the Marquis was virtually affiftiog 
to the capture, becaufe he was ading on the fame ftatioB> 
why is the reward for that fervice to be raifed by re- 
ducing the (hare of the Plaintiff alone ? Why are not 
the portions of erery captain and e?ery fatlor to be re- 
duced in equal proportion ? and in that cafe the Plaintiff 
will ftiil be entitled to recover to a certain amount in the 
prefent aAion. The limits of our ftations are only the 
arbitrary inftitutions of our own government :. the giving 
a (hare to flag officers who are fuppofed to afiift by their 
counfdS) is merely the confequence of our expofitioa of 
our own municipal law s it is a refult arifing from our 
conftrudion of the words of his majefty's proclamation i 
and the criterion which our Admiralty Courts have 
adopted^ to determine whether a (hip lends affiftsnce so 
a capture or not, is to enquire whether (he was withhi 
fight, or within the hearing of the guns. [Mansfield 
C. J. fuggeftedj that that was merely a rule of evidence, 
adopted to expedite the decifion of caufes between Britiff 
fubje&s.} If the claim be not confined to allies aAualiy 
co-operating, the right of participation mud be cxtcadU 
to all aUies, in vshatever quarter of the globe their srns 
may be employed : for when it is faid that the aflift^nee 
of the Marquis di Niza in Malta and Sicifyt enabled the 
BriH/k commander in chief to concentrate his own forces 
for other fervices, it might with equal truth be faid that 
Vol. 11, C - the 
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the fleet of an ally, ferving in the Baltic or in the Eafl 
L$dUs, wottid produce the fame cBcGt : it certatnly 
would enable the Lords of the Admiralty to make a dif- 
tributioil of the Biritijb naval forces different from that 
which they could make but for fuch a co-operation ; no 
doubt erery ally in arms virtually co«oper«te^ with the 
allied ftate ; yet it would be ab&rd to contend^ that an 
allied fleet in the Eafl Indies (hould fliare in prizes made 
in the Mediterranean. And no other line can be drawn, 
than either adual and eSediTe co-operation, or this mofl: 
extended and univerfai claim, which will equally entitle 
all allies fo long as the alliance continues. If the claim of 
the Marquis de Niza is founded upoil the prize a€ls and 
proclamations : it is neceflary to fee what thtry are. The 
right to prise at common law was vcfted in the kingy«r^ 
corwbTi^the captors had no right whatever in it; the 
king might grant it to whomfoet er he pleafed : if he had 
granted the whole to the Plaintiff, except for the priase 
a£ls, no one could have contcftcd the grant* Several 
ads have been pafled at various times, refpefling the 
prizes taken from different nations with whom we have 
been at war ; they are all (imilar. The objeds of them 
throughout are purely and folely BriJi/bf and do not even 
glance at the intereft of allies. The earlieft are thofe 
of 6 Ann, c. 13. and 10 Ann. r. 17* ^ 9 & 1 3. the firit, 
<' for the encouragement of the fea fervice/' ena£ls, 
<< that officers and feamen of queen's (hips, privateers, 
^ &c. (hall have the fole property in alt prize (hips |'* 
the latter provides for the application of the proceeds of 
prizes <' to and and among the flag officers, captains, 
<^ and other officers and companies of her majefty*s faid 
'< (hips, their executors or admini(lrators,entitled thereto 
<< as afore(aid, if the fame (hall be decreed to them by 
^< the High Court of Admiralty," and the furplns of the 
monies, after paying the rewards therein*mentioned, is 
appropriated <' to the ufe of the royal hofpital at Green* 

«• wchr. 



m THt FORTT-KINTH TciR OF GEORGE HI* 



>* 



V mcby The ftatntc 33 G. 3. c. 66. which is the Tub- 
fitting a£k regarding Fremb prizes, and the 37 G. 3. 
f* 109. which is the fu GAing a£t regarding Spani/b 
prizes^ areintitled, <* aAs for the fncouragementof fet- 
<■ men, and for the better and more efFrdlually manning 
*■ £f/ nugef^fs nmvf.\* and both cnaA, ** for the enw 
<* coaragemcnt of the oiEcers and feamen of his majtflfi 
^* Jblps of war ^ ant) the owners, officers, and feamen of 
*^ all other Briti/b (hips and veflels having commiffiona 
^ and letters of marque, and for inducing all Briti/b fea- 
<< men who may be in any foreign fervice, to return 
** into this kingdom and become ferviccable to his ma- 
** jefty, and for the more cfFe3uaI fecuring and extend* 
<< ing the trade of his majefty's fubjcds, that the flag 
«< officers, commanders, and other officers, feamen, ma* 
U fines, and fo)dit>rs, on board every (hip and veflel o{ 
*' w^r in bis majeftys pajy (hall have the fole intereft and 
^ property of and in all and every Jbip^ vejjil^ goods, and 
^ merchandizes, to be captured durin); the continuance 
« of hoftilities, after the fame rtfpeSiively fbail have been 
*' finally adjudged lawful prize to his majfly, in any rfbis 
•• nutjeftys courts of admiralty in Great Britain, America^ 
^ or elfewhere, which (hall be duly authorifed to takf 
** cognizance of fuch captures, to be divided in fuch pro* 
*' portions, and after fuch manner, as his majefiy by 
*< proclamation (hall think fit to order and dired :" and 
it is worthy of remark, that the cafe of a capture not 
made by the Briti/b navy alone, did notefcape the notice 
of the legiflature ; for by the third fe£lion, in all con* 
junft expeditions of the navy and army ^* againft any 
^< fortrefs on land, dire<9ed by in(lru£lions from his ma* 
'* jefty, the flag and general officers, and commanders, 
^ and other officers, feamen, marines, and foldiers» 
^< a&ing in fuch conjund expedition, (ball have fuch 
^ proportionable intereft and property aa his majeiiy 
il Qoder his figa manoal (bJl think £t to ord^ and di* 

C a ;• xea. 
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1809* ^* ft€t, in til encmicft' propertj taken in fuch.ibrtftrst 

l>^KwoRT H " ^' '^^ ^^^ adjacent harbour, after final adjudication then^ 
#. << of as la^vful prized Thefe a6l8 operate as a parlia* 

Tucker. mcntarj grant of the property of all prizes to the perfens 
therein defcribed, and veft in them, inftantljr upon the 
the feotence of condemnation pror.ounced, the property 
of all prizes taken, fubje£l to the power referred to his 
majtfty, and to be executed bj proclamation, of ap- 
pointing the (hares in which this vefted intereft fliall be 
diftributed. Qutthe obje£ts of the bounty are di(lin£lly 
defined : they are Briti/h rubje£ls only, the officers of his 
majedy's (hips of war, in his majefty's pay. The Plain- 
tiff facisfies this defcription ; the Marquis di Niza does 
not. And (ince thefe vefTcIs have been pronounced 
lawful prize to his majefty, the king could not, even by 
exprefs words, if he had liTaed a proclamation after the 
capture of thefe prizes, have executed the power in fa- 
vour of a new dab of objedls not defi^nated by the ort* 
ginal grant : if in derogation of this ftatute, he had by 
his proclamation exprefsly declared that the Marquis A 
Nimif by name, was entitled to a (hare in the proceeds, 
it would have been of no efieA, becaufc the Marquis 
was not, at the time when the prizes were taken, aa 
officer in his majefty's pay. Af§rtiori^ ioafmuch as be* 
fore the capture of thefe vefitls, the proclamation hai 
liTued, which defined the very (hares and proportions of 
the flag officersy captains, feamen, mariiiei, and foldiert 
ferving in the fleet, and had abfolutely and irrevocably 
vefted them, is it impoffible that any other perfoa 
fliouM acquire any intereft in them. It is true that thit 
marked diftindiioa fubfifts between the (hare of a captain 
and that of a 'flag officer ;. the captain muft be a(ltt4lly 
on board, to entitle htm 10 a (ha^e; a iag officer may 
either be on board, ov dfteSing ajnd affifting in the cap- 
ture. But the fliig off cf r muft be fuch an one as theg£l 
defcribes *, h» muft be in hit majeAy^s pay/ and the pro^ 
. 1 ' • ^ clamatioa 
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damation cannot give it to any others. And Cnce the 1809. 

captures were not cflPeSed by vcflels under the command _^- '^~ -^ 

, . Duckworth 

of the Marquis J^ Niza^ nor was he aiding or afliiling v. 

bj his counfelSi there is no pretence to com^plain of anj Tuckea. 
l^ardOiip in the cafe* As to the claim made of a (hare 
in the Spant/b prizes, nothing can be more prepofterouSf 
jnafmuch as Portugal was not then at war with Spain^ 
and e]^>rels orders were given to the Britijb admiral, to 
employ the Portuguese force on fuch ferviccs only as could 
give no umbrage to the Spani/b nation, with the excep- 
tion of the fole cafe of the French and Spamjb fleets ef* ^ 
fe£ling a jun£lion; and the reafon given for that excep* 
lion is, that the Portuguefe would then be neceflitated to 
ad for felf-defence ; and would be placed in a new rela- 
tion with the Spamjb court. If the Englijb commander 
in chief had come to adlion with the Spaniards alcnc, he 
was bound to detach his Portuguefe allies \ and he was 
not even permitted to cany a Spamjb prize into one of 
their ports \ yet they contend fh^t they are entitled to 
a (hare in Spauijb prizes. 

Arguments for the Defendant — ^This is not sn a£)ion 
brought by the Marquis de Niza^ nor does the defence reft ^ 
npon his title merely i but the PlaintiflF is bound to efta- 
biiOi his title to recover, and if it can be (hewn that the « 
Defendant is liable to pay over thefe fums to any other 
perfon whatever, the adion fails. He is entitled to re* 
tain thefe fums either in order to fatisfy the rights of the 
Marquis Je Niza^ who has a double claim, x, by the 
law of rutions; 2, as a Britijb admiral ^ or 3, in order to 
latbfy the rights of the crown of Portugal^ or to difcharge . 
Ac (hare to which the king may be entitled, either as a 
droit of admiralty, or in truft for the Marquis Je Niza^ ' 
or in tru ft for the queen of PortugaL i. The Plaintiflfs 
have made a fatal conceffion in admitting that in certain 
J^^% of ca^ttpre bj a conjoint force, the allies would be 
C 3 entitled 
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1809* entitled to a (hare of the pnze on other grounds than 

thofc of the prize z€ts and procUmxtions. Uulcfs in^ 
deed, this had been admittcd» ic lYiutt havt heen con* 
TuCKKt. tended that if any Portugtafe force, h. wcvcr fuperior in 
number, had joined rhe fm^llefl Brittjb >i|u idron, all the 
prizes thatthej might conj>intIy m<ike would defolte to 
the Briti/b captors alone. But ihr f nience of our Ad- 
miralty Courts cannot veil that in the k ng which is the 
property of another fovereign dare ; and the order for 
fervice ifTued to the Marquis de Nizi drrl<res tht dvftn 
nation of the fleet to be for the fcrvices of their majeftiet 
the King of England and Queen of Pprtugal^ not ior the 
King of England zlonCf nor can the przes t ken by t 
joint force be his only. In the cafe of the Cape o/GmI 
Hope^ 2 Robin/. 281. thte criterion of th^e to prize is laid 
down to be, whether the (hips were to a£l in a military 
chara£ier or not. It will not be queftioned but that the 
Fortuguefe fquadron was deftined to adl in a military 
charadler. But the prize a£ls in Tift do not tou h the 
queftion, for they provide only for the cafes in which 
the prizes ajre captured folely by a Britfjb forcr^ and 
yrhich on that account are wholly veiled in the crown: 
they do not even purport to regulate the cafe of capture 
by the conjoint force of England and an ally. It is not 
true that this Court cannot take cognizance of thofe 
rights which are founded on the law of nations \ for the 
law of nations is part of the hw of the land. And by 
the law of nations an ally who co-operates in a capture it 
entitled to a (hare in the prize : few authorities, indeed^ 
are to be found on this fubjed : neither Vattely Burla* 
maquif or Puffendorf^ have touched on it. Grotiu/, de 
Jure pads et btli, adduces f^veral inft^nces of an equitable 
divi(ron» lib. ^. c. 6 /. 14. Pofl pnelium ad PiaUas^ fnteri 
ediBum^ ne quis de prjtda privatim quicquam tMeret : deindt 
prdda pro pnpulorum mentis diftributa. And y^ 24. Di 
Jociis excmplum efl in/edfff Rumano^ quQ Latini in prsdm 

part ait 
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pmrtem itquam admUimtUur in iii belUs qtut f^i R§mmn i8oj>. 

auffims gerebani. Sic in Mioy quod JEicli girehant a^u* J^ '~^~ ^ 

torHms R^maniif Mtolis quidem urbet it agri, Rmnmnis mt^ v. 

tern capHvi it ris wMks adibant. Pifi viSoriam di ngt Tvcksk* 

PtaUnuto^ partitn predM Atbeniinfibus didit Dimitrn^, 

Upon enquiry made of a civilian {a) of th^ moft extenfive 

learniog» and ^hofe opinion is entitled to the gtcaleft 

aothority^ be ftates the general rule of law to be, that 

allies are equally entitled to a (hare as our own troops, and 

that the Admiralty Courts recognize in them the fame 

tide which they would have if they were the fubjeAs of 

our king. It is indeed admitted by tbePlaintiflF, that 

priaes taken by a conjoint force become the properly of 

the fovereigns engaged in the war. The wholo of thefe 

prizes, therefore, did not become the property of the 

King of EnglanJfUor coukl bevefted in him by the fentence 

of his own courts of Admtralty,and confequentlycoold not 

pafs by the prize aAs, or any other parliamentary gnintto 

Britijb fubje£l8 only : or if it did veft in him, yet as to the 

(hare of his allies, he holds it only as a truftee for thenu 

Jt is not laid down in any books in what proportion the 

fhares (hall bb divided ; but it Js not neceffary to look to 

books for that, the law of nations is reafon and common 

fenfe ; it is that which is juft and proper to be done. « 

What is juft and fair here ? • The Engli/b fent fixtecn» 

and the Fwtuguefi four (hips; the htter, therefore, are 

entitled to a Efth part of thefe prizes, and the Defendant 

holds one fifth part of the proceeds as a truftee for the 

Marquis de Niza or the Qgeen of Portugal. To which 

of them it belongs, and bow it (hall be diftributed by the 

municipal or military law of Portugal, it is altogether 

unneceflary to enquire. The jury were prepared to find 

diftindly that thefe (hips had been taken by the co*ope« 

ration of the P&rtugui/e, if the Judge had not thought 

that it was a queftion of law. And if allies can be en^ 

(a) The late Dr. LMnunna* 

' C 4 titled 
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rftted ill any event to a Oiare, in none can there be a claim 
more ftrongly fonndcd in juftice than the prefent. Tho 
captures were made in the Midiurratuan : the fervice 
Ol die Marqoii was performed in the fame feaa : if he 
harf not kept at bay that portion of the enemy's fleet 
which he blockaded. Lord 5/. Fincef^ could not have de« 
tiched the capturing Oiips, nor could fingle cruizers have 
kept the feas againft the force, which, but for the PariU' 
fjuifi fquadron, would ha?e been let loofe. If it is necef« 
fary, to gire a title, that the claimants fhould come into 
aQual engagement, even in a general aAion, very few 
(hips, oomparatifely, contribute to the captures that ate 
made. It is found, upon tne express teftimony of the 
comm;inder in chief, that but for the co-operation of the 
Marquis a part of the Britijb fleet muft have been de^ 
tached for the ferrice which the Portuguife fquadron per* 
ibrmed : if it had been detached, probably the EngK/b 
admiral could never have met and beaten the combined 
fleets ofi^ Cape St. Vincmis and this argument is very 
firong in favour of the claim made on the Spani/b as well 
as on the i«r^^ prizes. And although the inftr unions 
g;iven to the Engli/h iidmiral were, that the Pariugmjk 
flkips ihonld not ad againft Spain^ or be employed in any 
manner likely to give offence to that power, that is a very 
diffstent thing from not efaiploying the Pwtuguefe force at 
all to the detriment of Spain. By preventing a Prerkb force 
from coming to the relief of Spain^ the Marquis facUitate4 
the capture of the Spanijb property, and was, therefore, 
entitled to a (bare of that which was taken ; but whethec 
that be fo or not^ he is St all events entitled to a (hare of 
that which was taken from the French. It is clear that 
the Marquis de Niza muft take a (hare if he ia a Britijb, 
flag officer. The meeting between the two fquadrona 
was not accidental, but a preconcerted plan of war, and 
therefore differs frotn the cafe of the conjoint captures 
by the Dutch and EttgHJbi which occurred in 1745, and 

on 
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OQ which occftCen the law officers of tht crown recotti- tte^ 

mended t treaty to be entered into between the two ' - '-^^ 

DucKwoatii 
G0ttotrief to afcertain their refpedive danna : but here v. 

was an txiRiog treaty by wliich it waa ftipulated, that TacatAb 

the officers of either power» comYnanding the fmalkr 

number of ihtp9« flionld be fabordinate to the one com- 

nundtog the larger nttmber» without conGdcration of 

their refpedire ranks. This treaty^ therefore, fettled 

the mutual relstions of the officers) and virtually made 

the Marquis Je Niza a flag officer of Lord St. Finant't 

fleet. The capturea were made by veflcls utider the com*^ 

mand of Lord St. Vmeent. He had flag officers oAing 

vnder him» and amongft others the Marquis A Nima^ 

who, although not perfonally prefenti was therefore af* 

lifting in the capturci in the fcnfe in which our Qoorti 

have always recognized that word* Since then he fenrea 

as a BrUyb officer, the order which pots him in that 

fitoation entitles him,* without esprels words, to all the 

rights conferred by the performance of the dutiea of 

that ferrice, except the right of receiving pay from Gr^T' 

Britain. He is to be fcnt wherever his fervices are re* 

quired, he is to be wholly obedient } and it would be 

hard and unjuft that he (hould have no reward. If the 

Engltfif admiral had commanded the fmaller number of 

ihips, it would not be heard of in our courts thit he 

flioold be excluded from all (hare in the prizes. The 

cafe of the Ruffian (hip Ratlxan fufficicntly demonflratea 

this. In that cafe Admiral MacbrUe ihared the prizes 

taken by the Ruffian (hip alone. But even if it were for 

a moment admitted that no perfons can claim under the 

prize zBlz but fuch as are in the pay as well as the em<« 

ployme nt of England^ and that the king could not veft a 

fliare in the Marquis de Niza by his proclamation unlcfs ^ 

he were an obje£k of the national bounty under thofe 

uAs, yet if he derives a claim under any other title, the 

prefent a^ion mu(^ fail. But it is clear that tti^ prize 

* * a'as 
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ria^. afis do not comprehend all cafes even of captures ef-^ 
J^ T -' fe&ed by a BritiA force. They only diftribute the prcf- 
V. perty iwhich the king would otherwife*acquire jure «»- 

TucBEA« ^pfi^^ jh^y confer.no light to that which accrues as 
a droit of admiraltf i and it has been decided that if » 
prize be made by two captors, one of whom has Ho title 
imder the prize aQs, the other does not therefore acquire 
the whole, but the (hare accnies to the king as a droit of 
the admiralty, a Robmfon^ 284. n. The Twee Gefufier^ a 
DuUh fliip, was chafed by two armed cutters, the Pr9^ 
mUnce and Spitfire, each manned with 16 men, (the 
frovidemi being commiflioned, and the Spitfire not com- 
millioned, againft the Dutch i) the Providence firft reached 
the prize, the S^tfire (hortly came up, and immedtateljr . 
afterwards the prize was feized by the Prawdimce and 
the Spitfife ; the matter of the Spitfire was put on boards 
and conveyed hex to Dartmouth. The Court of Admi* 
ralty having pronounced the Providence to be the captor^ 
but that the Spitfire was aiding and abetting, and having 
decreed the Spitfire to take the half (he would have been 
entitled to in cafe (he had been commiiEoned againft the 
Dutch, an appeal was made on the part of the Provldtnce-z 
the king's profior intervened, and prayed that the fliare 
of the Spitfire might be condemned as a droit of admiraky: 
the lords of appeal pronounced for the intereft of the 
king in his office of admiralty, and condemned the prize 
as taken by the private (hip of war the Providence, and 
the non-commiffioned (hip the Spitfire ; and dire£led the 
fame to be (hared in proportion accordingly. 2 RoHn* 
/on, 285. n. The Le Franc, a French Rafi India (hlp^ 
was taken by the Glatton, which had no letter of marquCf 
and (iz other Britifif Eafi Indiamen commiflioned as pri* 
vate (hips of war, in which capture the G/atton very 
eBentially co-operated : the prodor of the admiralty ap- 
peared for the king in his^office of admiralty, praying that 
fuch' proportion of the priee as would have b^n con« 
za demned 
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demned to the Giatton^ if flic had been a commifltohed 1809. 

Ihipt might be pronooaced liable to confitcation to the ' '^ -^ 

king in his office of admiralty, at a droit and ; erquifite of v 

admiralty. The -Court condemned the prize as taken Tuc«ia« 
by the Gx private fhips of war and the Gmtion, but con- 
condemned the Giatt$ft*9 (hare as a droit and prrquiGte 
of admiralty. The cafe muft be the fame whether the 
prize be taken by the co-op«'ration of a non-commif- 
fioned Englijh (hip or by that of a foreigner : and who* 
tter the Marquis de Niza be entitled or not, a deduQion 
from the plaintiff's (hare muft be made in refpecl of the 
force of the noncommi(Bon<*d vtffcls brought into the 
combat by the Marquis ib Niza. 

Arguments for the Plaintiff in reply. — The claim 
l^hich has been infifted on as accruing to the Marquis 
in the charader oizBritiJb admiral cannot be fupporttd^ 
not becaufe he was a Portuguefe^ for that would be no 
ob(bcle» but becaufe he was not in the pay of Gnat 
Britain ; which circumftance alone is concluGve that he 
can take no benefit under the prize a£ls. In the year Oui^^ ^^ 
174$, the Dutch and Englijb fleets having made fome Engitfi fitit^ 
conjoint captures, which were reduced into the poffeffion J°'"^ captois, 
of Engfand^ the privy council referred it to the law offi* * ^^^* 

cers of the crown to f^y, whether under the prize afls and 
proclamations a (hare of the proceeds could be diftributed 
to the Dutch fleet, which the privy council themfelves in* 
clined to think was the proper courfe; but the law officers 
hereof opinion, that as thea£i of parliament referred only 
to fiiips of war in his majeftv's pay, and privateers, that 
mode of divifion under the proclamation was not advifa* 
ble, and that the proceec's (hould be delivered over to the 
Dutch to be divided by the ftates general ; but that if 
the Dutch (h'tps h-id had Englijb letters of marque, the 
divifion might have been made under the proclamation* 
And although the opinion of the law officers is no au* 
«honfj,*it ihcwrwhat thepra^tce baa heretofore bveit* 

The 
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1809. The conceflion that in certain events thefe P$nuguif€ 

^ - ' veflcU might have (hared in the prizes, is in no meafure 

DocKweaTH p^^jgjj^j^j jQ iIj^ Plaintiff. But to entitle them, there 

T^rtftta. muft \t an a£iual co-operation : Did that eziil here ? 
In the cafe of the Cape of Good Hefe, 2 Robinfanf 282. it 
was held, that to entitle vcflcls to a (hare in the prize, 
there muft not only be an ^6L\x^\ intimidation produced 
on the minds of the enemy, but that the. claimants mnil 
bare had at the time the confcioufnefs of that efled, and 
the intention of producing it; and that a fleet of Indrn^ 
men, whofe appearance eflentially contributed to the re* 
duAion of the enemy, being unconfcious of the afltftance 
they gave, were entitled to no (Rare of the fpoils : there 
was no intention or confcioufnefs in the Marquis Je Nixa 
of auy co-operation at the time of either of thefe cap- 
tures, which were made in a part of the Mediterranean 
▼cry diftant from him. If this can be confidcred as ac« 
tual and pofitive aOiftance, the (lipulation that the Portu^ 
guefe admiral (hould be fo employed as not to give of* 
fence to Spain was nugatory \ for according to the con- 
ftru£lion contended for, he as much annoyed that nation 
by e?ery fail that he fet, as he could do by adually point- 
ing his guns at their fortrc(res. The rule has been efta- 
bli(hed between Bntijb claimants, (and although the 
queftion has rarely or ever occurred between claimanta 
of different nations, the fame rule muft prevail between 
them,} that if a veffel is within hearing of the guns when 
another takes a prize, (he (hall be confidered as aiding 
and abetting ; but the Marquis de Niza does not efta- 
bli(h even that degree of co-operation ; his only merits 
are that the capture was made within the limits of the 
fame fea) and the ^ani/b capture was not in hOt 
made in the Jdediterranean^ though it was 'within the 
limits of the Mediterranean ftation, which is now ea(- 
tendcd as far as Cape Finifierre. In the cafe of the 
forfigheid^ 3 R^infon^ 317., upon the i|uc((ion whether a 

(()^adron 
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li|Bad9on,wliidi bad been fent out from the main fleet with 
orders to keep within Ggnals, were fole or joint captors^ 
Sir WHJiam Scoit thu8 esprcflcs himfelf: *<Tbe whole cafe 
'* is reduced to this point, whether thefe (hips are to be 
*' confidered as detached or not ? Detached, I mean, in 
** the fame manner as detachments are ufually made, for 
** fooie diHinA and feparate purpofe, which^ though 
«« poffiblf conne£ied with the main fervice, carries them 
<* oat of the fccne of common operation for the time ? 
** or whether they were fcnt only on the look-out, to 
<< prefer? e their connexion with the fervice of the fleet, 
«« and maintain their dependance on it ? To determine 
** this queftion, I muft looj^ to the orders that were 
^ giTcn : they dire A them ' to watch well the motions 
^ of thctcnemyy to cruize between certain points, joining 
** the fleet occafionally for communication.' If they 
^< flopped here, I Ihould be inclined to hold that it was 
'< a feparate fervice, with orders to join again : but they 
<^ go on,— Mlirefting them ' to aroid being at fuch a 
** diftance, as not to obferve the fignals that 'were made^ 
** It is impoffibie, under thefe terms, to fay that it was 
** a detached fenricc." It is here admitted, that if they 
had been (ent on a detached fervice they would have 
been the fole captors. But whatever may be the merits 
of the claimant, it is in vain for him to inGft on them 
here. He can recover nothing through the medium of 
the prefent proceedings : be muft refort to the Court of 
Admiralty to eftabliOi his claims. Neither Lord St. Vinm 
ant, if he*had commanded an inferior force, and the 
prizes taken ha4 been reduced into the poflcflion of th^ 
P^rtuguefe admiral, nor Admiral Maebridit cUimiog 
againft the crew of the Ratizan^ could have maintained 
an a&ioD in the common law courts of this country, for 
«tty fliare of iheir refpodive . prices. It is faid that al« 
diottgh this money might not boloog to the Marquis Jk 
Nha^ it does not necclHirily belong to the plaintifi; be- 
5 caufe 
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caufe It might be a droit of admiralty. The diftindidll 
between the two fpecies of prize was laid down in an 
order of coancti {a) made in confequence of a difpute be* 
tween the king and the Duke of Tork, afterwards King 



U) At the council held at 
W^rcefter-hotife^ the 6th March 
S665-6* Prcfent, the- King's 
moft excelletit Majefty, %His 
Koyal Highnefs the Duke of 
Tcrk-i His Highncfs Prince Ru- 
%ertt Lord Fitzharding^ Lord 
ArUngtottt Lord Berkeley^ Loftl 
AJI)ley^ Lord Chancellor, Duke 
of jilbgrnarht Barl of Lauder ^ 
iakt Mr. Secretary Morice^ Sif* 
W'dliam Coventry • . 

Whereas although the long 
intermiifion of any war at fea 
by his majeity's authority, feve- 
ral doubts have arifen concern, 
ing the rights of the lord high 
admiral in time of hoftility» the 
determination whereof appear- 
ing very ncceflary for the di- 
redlion as well of his majefty's 
officers as of thofe of the lord 
high admiral ; — upon full hear- 
ring and debate of the parti- 
culars hereafter mentioded, the 
king's counfel, learned in the 
eommon law, and likewife the 
judge of the High Court of 
Admiralty, and thofe of his 
majeity, &c. his royal high- 
nefs the lord high admiral's 
counfely in the faid high court 
of admiralty being prefenty his 
Riajefty prefent in council was 
pleafed to declare, t(l| That 
all ihips and goods belonging 
to enemies coming into any 
port, creek, or road of his ma« 
jcfty's kingdom of England^ or 
of Ireland^ by ftrefsof weather, 
or other accidentf pr by mif- 



take of port, or by ignorancet 
not knowing of the war, do 
belong to the lord high admi- 
ral; but fucb as (hall volun- 
tarily come in, aither men of 
war or merchantmen, upon re- 
volt from the enemy, and fuch 
as (hall be driven in and forced 
into port by the kicg's men of 
war» and alfo fuch (hips as 
(hall be feized in any of the 
ports> creeks, or roads of this 
kingdom or of Ireland^ before 
any declaration of war or re- 
prifals by his majefty, do be- 
long unto his majefty. 

2dly, That all enemy's fliips 
and goods cafually met at fea« 
and feized by any vcflal not 
commilTionattdy de belong to 
the lord high at'miral. 

3.dIy,That falvage belongs to 
the lord high admiral for aU 
(hips refcued. 

4thly, That all ihips forfaken 
by the company to them, are 
the lord high admiral's, unlefs 
a (hip commiflionated have 
given the occafion to fuch de* 
relidion, and the (hip fo left 
be feized by fuch purfuing, or 
by fome other (hip commiffion- 
atedy then in the fame com- 
panyi and in purfait of the cne* 
my. And the like is to be un- 
derftoqd of any goods thrown 
out of any (hip purfued. 

Extrafted from the regiftry 
of His Majcf^'s Higb Court of 
Admiralty in England. 

Jama 
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Jama the feoondf then lord high admiral of EngUmd^ 
whichtook place in the year 1665 ; wherein it is declare^, 
that all (hips which fliaU be driven and forced into port v.^^' 

by the king's men of war» and alfo foch fliips as (hall be Tuckbe, 
ieized in anjr port^ creeki or road» of this kingdom^ be* 
fore any declaration of war or reprifals by his majefty, 
do belong to his majcfty \ but that all enemy -s fliips and 
gooda cafually met with at feai and feiced by any veffel 
aotcommilfiooated, do belong to the lord high admirsL 
It is impoflible that thefe (hips, or any part or fliare in 
them^ can be droits of admiralty, for two reafons; 
Farfty the Glattm and the Spitfire^ when they earned droits 
of admiralty, were aAuslly affifting in the captures! 
the Pcrtugitejt force was not. Secondly, thefe captures 
were made by fliips commiflioned by his majcfty, and by 
them ezcIttfiTely. By what fliips the prizes were taken, 
if always marked on the fentenoe of the Court of Ad* 
tniralty. The language of the fentences varies with the * 

occafioo. Where a prize is decreed to the owners of 
privateers on letters of marque, it is condemned as 
«< lawful prize,** following the phrafe of the prize zGts : 
.where a prize is taken by a commiffiooed officer, it is 
condemned as lawful prize to his majefty : where by a 
non-commtflioned veflel, it is pronounced to be con6f- 
C3ited to his msjefly in his office of admiralty, as a droit 
and perquilite of admiralty. If any part of thefe prizes 
had been a droit of admiralty, that would have flood in 
the fituation of a feparate prize taken by the non-com- 
Buffioned fliip, and it would have been diftindly marked 
on the face of the fentence, as in the cafes cited ; but 
she fentence in this cafe condemns the captures as good 
and lawful prize to his majefty, taken by his majeft/s 
Ihips the Centaur and the Alcmene \ and that being fo, 
the fentence b conclnfive on that point, that it is no 
4foit of admiralty. It has been decided in numerous 
infnrance cafes, both in the Houfe of Lords and in JFeft'^ 
mfsfter^ hall, that tbe ^urts are bound by the fentence of a 

foreign 
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foreign court of admiralty, eren though it may have pro* 
ceeded on the moft erroneous grounds {a) ; and furely not 
lefs credit is due to a decree of our own prize court. If the 
Marquis de Nlza bad intended to infift that this vi^as a droit 
of admiralty , he (honld have appHed to the court of prise to 
condemn it as Tuch \ and if that had been fo decreed, 
he probably would have had qo difficulty in obtaining a 
grant of it from the crown. It cannot be conteiuled 
that the Marquis di Niza ia entitled, without impugning 
the fubfifting fcntence of the prize court, agatnft which 
this a£lion is in effeft an appeal ; but it is an appeal 
brought where there is no appellate jurifdiAion to re- 
iriew the decifions of that authority^ which hath compe- 
tent, nay exclufirci cognizance of the fobjeA* 



Mansfield C. J. This ia a very extraotdlnary cafe, 
of fuch a nature as has never before occurred, and it not 
very likely to occur again } and as there is no hc^ that 
any further argument can throv more light on the fab- 
je£l, we may as well difpofe of it now. The plaintiff 
brings his aAion againft a navy agent for his fuppofed 
fhare of a prize which the agent has in his poffeffioa. 
In this court nothing can be looked to in order to decide 
pn this claim,except the prize a()s, and his majefty's pro* 
clamation. The foundation of the plaintiff's claim is the 
prize a£)s. Looking at thp words of thofe ads> they 
feem to admit fcarcely any doubt of their meaning as 
applied to the prefent qucftion. There are two ads of 
parlia^ment, of the 33d and 37th year^ of his 9sajefty | 
and they ena£l> that the flag officers, commanders, and 
other officers^ feamen» marines, and foldiers, oa bosrd 
every (hip and veflel of war in his majefty's pay, fluiU 
h^vc the fok intereft and property in all (hips thereafttr 
tp be taken during the continuance of h6ftilitie6^ after 
the fame (hall have hseo adjudged lawful peize to his 

{a) See Bolton v. Gladjlonc^ fofl^ actb JWsi8o9. 

majefty. 
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■ajtftfy fat any of lui mqeily's courts of a6tniu\tff to 
ke dirUkd in fuch proportions at his majcfty by his pro« 
danatioii hath direaed or (hall dircft. Under thefe 
mEts, then, the property in all prizes is abfolutely vcfted Tuckss* 
in the Britifi captors, when his majefty's procUmation 
Ihall once have regulated the diftribution of the (hares. 
In the proclamation, as the cafe truly dates it, his ma- 
jefty fpeaks of all prizes the right whereof is inherent 
in scrr crown^ and gives them to the captors. His ma- 
jefty proceeds to diredl that the nett produce of all privet 
taken by 9ur (hips and vtflels of war, (hall be for the en* 
tiie benefit and encouragement of our flag officers, cap- 
tains, commanders, and other commiflTioned officers in 
sur pay, and of the feamen, marines, and foldiers ferving 
cm board wr faid (hips and ▼eflels at the time of the 
capture, after the fame (hall have been finally adjudged 
lawful prize. His majefty then regulates the diftribu- 
tion as follows. To the captains of fuch (hips and vef*- 
fels diree-eighths ; but in cafe the prixe (hall be taken . 
by any of our (hips under the command of a flig, the 
iag officer (hall hate one eighth ; if only one flag offi- 
cer, he fiisdl hare the whole | if two, the chief (hall have 
two-thirds, and the other die reCdue ; if more than two, 
the chief ihall have one-half, and the others (hall equally 
Aare the refidue. The whole of thefe ads and procla« 
nsations, then, relates to captures foleiy made by Britj/B 
Ihips, and Briti/b officers, and has no relation to cap- 
tures made by foreign (hips, and foreign officers not in 
the pay of his majefty $ nor is it ppffible to imagine that 
the legiflature would have been fo abfurd as to make re- 
gulations for the divifion of prizes taken by a joint force, 
which muft depend upon the law of nations, or if there 
is no law of nations which decides this queftion, then 
vpon pofitive treaties. Perhaps our allies mi^^ht not 
diink'fit to fubmit to our legiflative aAs. The pUintifPs 
claim, as a flag-officer| is clear, udlefs the Marquis Jg 
YquU. ^ D Nixa 
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I Sop. Niza can interpofc. Upon what title is he to do that? 

'^^'~^-"' Clearly not On the prize aOs and ppoclamations. Bttt 
Duckworth . , ^.,, « •. , • t . /. . r.^ 

V. It 18 laid he rcfts his claim on the law of nations. That 

Tvc^Ea. |j^^ jjjjj never yet been dated i but if one might gucfs at 
itj it muftbe in the ratio of the ftrength of the refpcdliTe 
captors; to know which, the number of guns, weight of 
metal» number of meoj and ftrength of each fleet muft be 
ftated \ of all which particulars this cafe fays nothing. It 
isimpofliblei then, to fettle here the (hare of the Marquis 
Je Niza. There is no criterion by which to afcertata 
what lha(e he is to have, even if we were to hold that he 
had been a£lually aflifting in the capture. But it is faid 
his (hare muft be referved in the hands of the Defendant. 
Could he claim that ftiare in this court as aPlaintiflP? 
No : he muft claim it in the Court of Admiralty ; be* 
caufe there the claim is in rem^ and the proceedings arc 
of that nature that the conflifling claims of all the offi* 
cerSy the whole fleet, and every one interefted, may be 
brought into difcuflion againft him. This court can 
hold no fuch cognizance \ 'yet we are called on to de- 
cide, expartit a queftion in which all the iidmirals, cap« 
tains, and failors of the fleet are interefted. It is necef- 
fary, therefore, that the Marquis di Niza muft refort to 
that jurifdi&ion where fuch claims may be difcufied. It 
is urged that he aflifted in the capture : if he did aflift, 
he fliQuId have preferred his claim in the Court of Ad- 
miralty ; but he has made no fuch claim : the fa£ls of 
the cafe, however, fliew that he never did aflift at all. 
But It is faid, that under the proclamation he is entitled 
as admiral. That is not fo : the proclamation, it is troo^ 
does not require a flag officer to be aAually aflifting iq 
the capture^ but in order to prevent difputes on the 
queftion, whether a flag officer were aflually affifting or 
not, the rule has prevailed, that tp entitle a fl^g officer to 
a ftiare, it is fufficient that he be in the fleet. But if 
the Marquis de Niza alone had taken a fliipi this pria^ 
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2iEt and proclamation would not have interfered to give 
our flag officers any claim other than they would ha?e 
had by the law of nations. In this court, therefore. We 
can find no rule upon which we can regulate the fliare 
of the Marquis de Niza^ or give judgment for the De* 
fendant. If the Marquis has a right to any (hare at all^ 
he ir.ull go Into the Court of Admiralty : he could not 
maintain an adion for the fum now contended to be due 
to him. 



lto9. 
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Heath J. I am of the fame opinion ; and my lord 
bas very fully flatcd the principles on which this cafd 
lefts. This is an afiion for money had and received \<i 
rhe Plaintiff's ufc. The que (lion is, how it came intd 
the hands of the Defendant ? Undef the prize a£is and 
proclamations; and upon looking at them, it does not 
appear that either the Defendant or the Marquis de Nitd 
is entitled to any (hare of the money : if the Marquis 
Je Niza had had any claim, he (hould have appealed 
from the fcntence of the Court of Admiralty at Gihraifar 
to a higher court. In the cafe of Lord Nelfon v. Tucker-^ 
4 Ea/lj 238., which was cited in favour of the Defend^ 
anty the queAion was between the confli£ling rights of 
flag officers, and 'the claim was made under the prist 
aAa and proclamations. It therefore appears to me, 
that the Defendant has no right to retain this moneys 
and that the judgment muft be for the Plaintiff'ii 

Lawrence J. I am of the fame opinion. If the /en* 
teoce of the Court of Admiralty is not that from which 
the iright of the parties flows, we have nothing to do 
with the queftion» Lord Mansfield has faid, *< the only 
queftion was, who Were the captors : that was not a h$t 
to be alleged in pleadii)g« and to be pro? ed accordinglyt 
but was to be feen upon the face of the feotence of th€ 
Court of Admiralty.'' That being fo, we ean look otily 
D % It 
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ite9» at t1i€ ttnttnet of the Court of Prize, to fee wfaetker wt 

^-^ '^ have »Djr thing to do with the queilioiu If that fentencc 

BocKwoaTii ^^j j^ p^.^^ ^^ j^^^^ veftedthc property in any parti- 

Tvcaaa* eular perfon> we moft look to them only in order to fefi 
whether any other perfon is entitled to take it out of hia 
baadt. The aA fpeaks of officers in the king's pay : 
die Marquis de Nlza is not in the king's pay. It is faid 
that he firtually co-operated in the capture : but the 
qucftion does not depend upon bis co*operation| but on 
th^ prize aA and proclamation. But it is faid the Mar- 
quis de Nixa is a rear-admiral« and therefore entitled to 
a flag officer's ihare : he may be fuch, but that will not 
entitle him \ for the words of the proclamation give tho 
Ihare of the captains to fuch captains who (hall aAually 
he on board at the takbg of any prize, and the (hare o£ 
a flag officer to fuch flag officer or flag officers who fliall 
be aAually on board at the taking of any prize, otJbaU 
ii JRnBing w ajjiftlng therein t but it does not appear that 
either Captain JUarkbam or Captain Digif was under the 
command of the Marquis de Niza^ or at aD diraded or 
ai&fted hy his counfels ; and if they were not, then the 
Marquis is not entitled as a rear-admiral under the prize 
a^s and procbmations, and confcquently the Dcfeadaaa 
ia not entitled to retain this money. 

ChambrbJ' I am of the fame opinion entirely. We 
have no jorifdiAion to enquire into the tights of the 
parties, otherwife than as we derive the knowledge of 
them from the fentence of the Court of Prize, the prize 
a£l0, and the proclamations. Upon fentencc pronounctd, 
thofe ads and proclamations decide to whom the ftiarea 
fliall be didtibuted, and that is wholly to Britijb offioers. 
As to the (hare to be giyen to pcrfons virtually co«ppe* 
rating, it depends only on the proclamation. There 
may be good political reafons to divide a (hare among 
thofe officers who only virtually co*operatc^ it may be 

done 
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done in order to prerent dircontents» or to prevent officers 
from feeling a temptation to defert their ftation; but it 
is no rule of diftriburioo to perfons who» like the claim- 
ant in the prefent cafe, do not come within the beneficial 
operation of the prize ad. There was no adual co- 
operation here, in the taking of thefe patficolar prizes ; 
and if there had been anj, the Court of Adi^iriltf 
Iboiild bare fo decided. 

Jadgment for the Plaintiff. 
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Befi on a fubreqpent jday 
BioTcd, at the requcft of the 
Portugufjh ambaiTtdor, that 
tbH cafe might be turned into 
a foccial verdidl ; but the Court 
Seeing no reafon to doubt the 
grounds on which they had de* 
terminfd, obfcrved that though 
a foreigner futng in. our courts 
is rnritlcd to equal juftice with 
S fobjedf be has no claim to a 



greater meafure of indulgence 
than a fubjedt could have ; and 
that the cafe, which, indeedf 
ought nerer to have come into 
this, court, had been fo fuHy 
difcufled on the two aiyu* 
rocoisp that there was no reafoa 
to encouraee further litigation 
on the fuhjea ; and they refdiM 
the af^licatioBi 



1809. 
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1809.- 

"/j /^,'->/y^^ Emmersok V. Hejelis. 

. / / A Ikle of grow- HPHIS was an a&ion of ajfum^tt for not carrying off 
^^■^ tngtortlps, no A from the Plaintiff's land certain lots, to wit, z^ dif- 
laicd for"thciT ' ^'*"' ^*^^* ^f turnips, alleged to have been bought by the 
remofaly and the Defendant of the Plaintiff, and for not bringing back and 
degree of their laying upon the land a certain quantity of manure : the 
watunty not declaration alfo contained a count for turnipa bargained 
^'"^ found isafale *"^ ^®'^» *"*' ^^ common money-counts. The De- 
af an imereft in fendaqt pleaded the general iffue. Upon the trial at 
land, within ^^ VTiJl^^nland Spring affiles 1808, a rcrdia wa« 
^A. andnuftbe ^^^ ^^^ ^^^ Blaintiff for the amount of the damages 
}o writing. Hated in the declaration, fubje£i to a reference as to the 

An auaioneer amount of the Plaintiff's demand, for which fum only a 
it an agent law- ycj^ja ^^g (q be entered, and alfo as to the fad whether 
fully autbonzed . .-. - • , , ^. . t^ .^ *- 

hi the buyer^to ^^^ -^^9 who attended at an auction on behalf of 

Sgnacontraa the Defendant, antl there purchafed the turnips for 
for him. him, had been dqly authorized by the Defendant to 

fbra*pircLfe of *^ ^ **" *8^°^ ^^ **^ occaGon. Upon beth thefe 

^inureftlnland, points the arbitrator afterwards duly made his award. 

Or of goods, thereby fixing the amount of the Plaintiff's damages at 

^lT*''th7 *^'- ^'•' *"'' <*cUring that Mofs, a feryant in huftandry, 

buyer bidding' retained and employed by the Defendant, was duly aa- 

aloud. thorr^ed by the Defendant to attend as his agent at the 

UndSof the^i*^ fale. The verdid was alfo made fubjeft to the opinion 

lue of »o/. an ^^ ^^'^ Court of Common Pleas upon the following cafe. 

agreement for it The Plaintiff put up to fale by public audion, on the 

requires an agree- ^^^^ of 5^^/. 1806, a crop of turnips, then growing upon 

If on a fiile by ^'^ '^"^* '" feparate lots, and under certain conditions of 

auAion the (ame fale* The Defendant, by his agent Anthony Mofif his 

perfon is de- farming fcrvant, attended at the fale, and being the 
dared the higheft ^ 

bidder for fevecal lots, a diftinA contradt arifes for each lot ; and although all the 
lotslogether amount to a greater talue than ao/. do ikamp is required if the lots 
^ere feparately of lefs value than so/. 

bigh^ 
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higbcft bidder for 27 different lots, containing in the 1809. 

whole 108 ftichcs {a) or (utrows,^ was declared 



to be the purchafer thereof^ and the name of each ^. 

purchafer, and, amongft others, of the Defendant Was Hislis. 

written in the third column of th^ fale bill by the 

auftioneer, oppofite to each particular lot for which the 

other purchafers and the Defendant were refpcAiTelf 

declared the higheft bidders, in the order in which the 

fame wererefpe£livcly knocked down. The Defendant - 

was ciof prefent at the aufiion } neither did he, or Mo/i^ 

fign anjr agreement in writing, nor did the auAiunter, 

otherwife than as is before dated, by puuing down the 

names of the different purclytfers, amongft whom was 

M^i for the Defendant, The lots were not purchafed 

by the Defendant's agent in fucceffion, but other pur- 

diafers purchafed fereral intermediate lots* No fingle 

lot was knocked down to the. Defendant at a larger fum 

than lA ti/«, although the amount of the 27 lots was 

39/. I/. The following was the form of the bill of fale 

prepared by the auflioneer, and by which the turnips 

were fold. It was divided into five columns* 

A bill of fale of turnips, by ftiches, the property of 
George EfHtnerfon at Kirby^ in the parifli of Bongate, 
in the county of TVeftmoreland^ that were fold the 
35th of September 1 8o(S, by John Wright^ audion^er. 
Time for payment till the ift day of January 1807; 
on giving fatisfa&ory fecority before they depart 
the fale^ or when demanded,* Every foiar ftichesi 
one cart load of manure* 



I# 


2. 


Kfo.orSdcbct. 


Ko-ofUti. 


4* 


I. 



3v 

Purchifen* Mames. 
£dw. HeelU. 



4- 

Articles fold. 

Lot I. 



5» 

Price<. 



(tf ) 2TftxM* The turnips were with iatenrals between the 

rajfcd in the drill Ku(bandry» a ndges for a borfc-hoe to pafs 

fingle row being fown along the and earth them up: each of 

fummit of a two.furrow*ridge, thefc ridges was wdlcd a ftich. 

D 4 The 
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1809. The bill of U\c was propofed at the trials aa endcoee of 

^^J7^ the contriQs of falc of the 27 lots, but it was not prored : 

V, there was no ftamp on it, but it did not in any manner 

UaEtis. appear that there was an; fraud or intention to elude the 

damp aA in fetting down each lot feparatelj, The 

queftion for the opinion of the Court was, whether tho 

TerdiA Ibould ftaodj or a nonfuit be enteredf 

I^tts 3erjt,, for the Plaintiff dated that there were 
in this C4fe three queftioos : i. Whether» the fereraf 
lota of turnips being fold by auAioni and being bought 
hj feveral perfons» all (be lota bought by one perfQii 
were comprehended in one contract, or m feyeral conr 
trads s 9. Wheiher the fale of the turnips growing 
conveyed an intereft in land ; or^ 3. Whether the tur- 
nips growing were goods to be bargained and fold. A| 
' to the firft pointi he contendedi that at every fall of the 

auflion hammer there was a diftind contrad ; and be- 
tween the lota which the Defendant purchafed, pur* 
chafes made by other perfons intervened. The ftatute 
44 G. 3. r. 98. fciiJuIi A. p. 189., which impofea % 
damp duty on agreements, under hand, impofes it only 
'i* where the matter thereof (ball be of the value of ao/. 
and upwards:** this duty, indeed, attaches on thofc 
agreements of which the fubjecl is an intcrcft in land^ 
as well as on others s but there is an efpecial exception 
of all contra£l8 for or relating to the fale of any goods, 
wares, and merchandizes. Neither of the contraaa 
fiogly was for a matter of the value of 20L and there- 
fore, whether they were for an intereft in land or not, 
yet as they were diRina bargains, they did not require a 
ftamp. But, fecondly, this was merely a fale of gooda, 
wares, and merchandizfs, and ^onfequently, according 
to the cafe of Simm v. MHhmr^ 3 Burr. 1911. the fign- 
ing by the auQioneer was a fufficient figning by an au^ 
thoriied agent; at aU evenU it wm not a contraft ib« 
4 any 
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■07 intcreft in land, and did not on that gronnd fall 1809* 

within the reqaifitions of the ftatute. No intereft what^ 
ever in the land was intended to pafs by this fale. It ia 
diAinguifliabie from all the cafes which have been de* 
cided on that fubje£k. It is not like the fale of growing 
grafs» in the cafe of Cro/by T. Wadfwwtb^ 6 Eaft^ 602. : 
there, by the terms of the contrad, the grafs was to con- 
tinue growing till it was ripe and fit to cat: that was a 
grant wf the whole vefture of the land. In Burt v. Mwr§^ 
5 7" R. 329. and the other cafes upon the letting of 
dairies, it has been held that this is fuch an eaclufive 
poflcflioo as would enable the tenant to maintain tre£> 
pafs. But in the prefent cafe ihe contraft gave the pur- 
chafer no exclufire pofleffion : if he had entered to take 
the turnips, and the vender had brought trefpafs, he 
conld net have |rieaded the general iffue and given thta 
title in evidence under the plea of not guilty : he muft 
have pleaded this contraA as a licence to enter for an. 
efpecial purpofc, merely to take away what he \aA 
bought. In I Lord Raym. iBz. Trebj C. J. h^M that n 
fale of timber growiog on the land need not be in writing 
by the ftatute of frauds^ but might be by parol, becaufe 
it is but a bare chattel. [MamfiiU C. J. obferved that; 
if tenant in tail, or an ecdefiaftical perfon, fells timber 
(tandiag, and dies, the purchafer (hall not cut it in the 
time of the ifliie in tail, or fucccffor.] ' In that cafe it 
ceafes to be a mere chattel, becaufe the vendor cannoe 
give licence to enter after his death to cut it. It is not 
a fruit fallen during his eftate, but remains fixed to the 
inheritance. But here the inheritance continoes in the 
vendor, as it did in the cafe in Ld. Raym. : but even in 
the cafe put, as between the vendor and vendee, the 
timber can only be confidered as a mere chattel. And 
the authority of Cr^ v. Wadpwortb is not ineonfillent 
with Lord RaymofuPs. In anfwer to a queftion put by 
Htatb J. he admitted, that if by the contrafk the turnips 

had 



CASES i» TRINITY TERM 



1809. 

Bmmb&son 

litlLtt* 



htd been permitted or required to be fed off, that might 

ba? e been an intereft in land, like the firft tonfure or 

firft Tefture. In the cafe of WaddingUn v. Brifiort/, 

2 Bof. a Pull. 452., which was recognized by Lord EU 

Unbarougb C. J. in Crc/ty v. Wodftvorib^ the concrad went 

to'ofer«reach the produce of the land for a confiderable 

timci and was made long before the hops conlraQcd for 

wereinexiftence: here the turnips were adually ripe 

«nd fit to be drawn: it was not neceflary, in orler to 

give the fuUeft tSt€t to this contra£t> that any Intereft 

in the land (hould pafs. If this fale had been made in 

ib early a ftage of their growth (a) that the hoeing yet 

remained to be done, and the roots had not yet attained 

their full fize, the cafe might have been different The 

criterion whether the contraA comes within the ftatute 

of frauds, is, whether it* is a fale of things in effe^ or of 

things to be created hereafter, as in the contra^ for a 

chariot to be built. Tpiutrt y. O/borm^ Sir. 506. [Law* 

renct J. obferred that in Rondeau ?• ffyaitp 2 H. ^/. 63., 

the Court determined that the cafe of Towers ?. 0/born^ 

was out of the ftatute, not becaufe it was an executory 

cootrad, as it had been argued in that cafe, but becaufe 

it wai for work and labour to be done, and materials » 

and other neceflary things to be performed^ which- was 

different from a mere contra£k of fale, to which fpecies 

of contrad alone the ftatute was applicable.] If this if 

pot a contra£l for the fale of goods, but for fomething 

to be done, there is nothing in the ftatute of frauds 

whieh requires it to be in writing. Analogies might be 

drawn from the nature of emblements, which go to the 

executor and not to the heir, favorable to the cafe of the 

Plaintiff. If, however, this be an intereft in hnd, the 

queftion remains whether the fignature of the audioneer 

be a fttfficient figning. It b true, that in the cafe of 



Of) Sec note (f)>^/, 



Stan^ld 
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itoiu^ldr. Jobnfin^ i EJ^. loi., Eyre C. J. held, at mfi 
priiUt xloLt it was not. In Buchmafter v. Harropy 
7 Vef,jun. 344. that cafe was recognized, and it was 
there faid that the fame thing was ruled in the cafe of 
Walker v. ConftMe ; but that point does not appear re*> 
ported ini Bof.(sf Pull. 306. But in the cafe of CMes r. 
Trecoibicky 9 Vef.jun^ 349., although, indeed, the point . 
there came only incidentally before the Court, Lord 
EMm^ Chancellor, expreflcs a very (trong opinion that 
an auAioneer is a fufficicnt agmt ; and that it was im- 
poffible to hold other wife, and at the fame time to leave 
the cafe of Pinion v. Metivier undifturbed. He fays, 
<< much perplexity has arlfen by the cafe of auQionsi 
^ for in Simon y. Mitivler it was held, as to goods, that 
^ the auQioncer taking down the name was a figning 
** within the ftatute; and it is very Angular, that after 
** and without difturbing that| it was held by Lord Chief 
^ Juftice Eyre^ at ni/i priuSy that it would not do as to 
^ land. Why not ? The form of the two claufes is not 
^ the fame j but the terms of the memorandum in 
« writing .are exaftly the fame,** 

Stipkerd Setjt. coniri. The plaintiff is not entitled 
to fuftain this verdid. The contrad is for a fale of 
turnips by ftiches, the thing fold is growing on the landy 
it is meafured by the extent of land which it covers s for 
every four ftiches a cart-load of manure is to be brought 
on the land, be6des the price in money. This, then, ia 
an tntereft in or concerning land. The cafe is not diftio- 
gttifliable from that of Crfi/by v. Wadfwrth. Both crops 
are UiA in a growing ftate, no time is limited for clear- 
iog them off, and it is at the option of the purchafer 
whether they (hall continue to grow a day or a week. 
So in Briflow v. Waddingfon^ the hop contra^ was held 
to be an intertft in land. An attempt is made to difti;i'* 
gttiih the prefent cafe from that, on the ground that 

there 
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there the hops had not appeared above grouiid at the 
time of the cootrafi } but this is a ftronger cafe thaia 
that i for there the hops were to be gathered by the fel* 
ten Would it have altered the nature of this contraft^ 
if the fale had taken place when the turnips were a 
month yottoger, fo that by an additional month's growth 
they would hare become more valuable before they wero 
confnmed ? or does it even appear on this cafe that thef 
would not have become larger and more valuable bj 
Handing another month after the fale (^}? If the feller had 
fiipulated to draw and deliver them, perhaps he might 
have made this a contract for the fale of goods ; but the 
contrail, as it now ftands, is for an intereft in land. To 
a queftion put by Mansfield C. J. he anfwr red, that if » 
rick of hay had been fold, to be taken away by the buyer^ 
he could not indeed contend that the buyer had an inte* 
reft in the land on which it ftood ; but that cafe was 
rather parallel to the cafe of goods depofited in a ware- 
bottfe, which clearly gave no intereft in the warehoufe ^ 
but here the turnips were daily growing and deriving aa 
acceflion of value from the freehold. It is exa£tly the 
cafe of the timber, which, fpeaking with mathematical 
correCknefs, receives an increafe every day that it ftands : 
{Lnu admitted this.] But the cafe in Lord Rajmond can* 
not be law, and after fome late dccifions, if the queftioa 
were again to occur, it would be held neceflary that fuch 
a contrad (hould be in writing ) and if writing be ne« 
ceffaryi a ftamp would be neceflary alfo. This then, not 
being a contrail for the fale of goods, for want of a 
ftamp is not binding. But if it were a fale of goods» 
there b no fuficieot figaature on the part of the feUef<i 



(«) In a later cafe, Parkn 
r. Staniiandf 11 Eafi^ 363. 
the Court of King's Bench de* 
termined that a £ile of potatoes 
ia the ground^ which wesc 



come to full maturity, and 
were to be taken up imorsdi. 
ately» did not pafs an intereft 
mlan4. 

Various 
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Vaiioiis reafo&s liave been affigfied for the decifion ta 
Simm V. MitiviiTj but none of the fttbfcquent cafes have 
IMQgnised that it was well decided, if it goes to eftablifli 
tlie broker's agency for the buyer : the cafea only fay> 
dM to auAioaeer is not the buyer's agent in a purchafe 
of land* iMamsJkU C J. Perhaps it is a great mU 
fortune that that cafe vas not overturned before any 
others were decided on it } but it has again and again 
been a£led on. Latunmci J. In 7 JS. 569. HntJe ▼• 
JTbiteieufe, Lord EHenberougb C.]. faid that '^In refped 
^ to fales of goods, it had been uniformly holden that a 
<* broker was an agent of both parties erer fioce the cafe 
^ of Simom r. Mptivoi i and it would be dangerous to 
u break in upon a rule which e§t&$ all fales made by 
<* brokers aAing between the parties buying and felling.^ 
It is inpofible to fay how many hundred thoufands of 
pounds may at this moment depend on that cafe.] Siip^ 
itrd admitted that he had heard Lord EUon C.J. rule 
the fiune point at m/ifritsif and abandoned that pofition. 
But this is not a contraft for goods merely : in Wadding* 
Urn V. Bryhv^ Lord AivatUey C. J. held that the pickiag 
and clcanfiog of the hops was fomething more than tbt 
fale of goodi ; fo the briogipg on the dung on the land is 
domcthiog more than the mere file of goods \ and akhougli 
the flatute of frauds mijgbt not require that a cooxra^ 
for manure, or for work and labour, fliould be in writin|^ 
yet if the parties will reduce it into wridng^ a ftamp be* 
comes necei&gry \ for this is an entire contra^ relatiaf 
to a fttbjeft of greater value than 20/. and it would be a 
iiraod on the revenue to cut it down into a number of 
fmaller fums. \_Heatb and Cbatnhre Js. obferved that the 
cafe efpeciidliy fonnd that there was no fraud, and that 
aa (boo as the pMSchafer had bought the firft lot there 
was a. Goosplete contra£l, which could not Jse avoided bf 
his buying another lot. Mansfield C. J. Each buyer had 
a oompkte right of adioa after he was declared the pur- 

chaTer 
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1809W chafer of each refpcAive lot.] The PlaintiflF has declared 

' ^ on Ode entire contraA } and that could not be complete 

9. till the end of the whole fale ; and even if there vere 

HsaLit, fepirate contrafls entered into at the refpedive moments 

of purchafing the feveral lots, yet if after the fale was over 

the parties had reduced the whole matter into writing, 

it would have been one entire contra£l for the fale of the 

whole quantityi and the law muft be the fame, although 

they (hottld reduce the fale to writbg after each fepa* 

rate lot. 

Lens in reply obfcr?ed, that 00 ftamp was rendered 
aectflary by the circumftance that the contrad was for 
, a (ale of goods and fometbing more, for that the excep- 
tbn in the (lamp a£t was for agreements relating to the 
faU of goods (a)i and if a fale of goods was an ingredient ia 
the contra£i| it did not matter what elfe might be con* 
tained in it : and befides» whether the feller was to receire 
the conCderation for his goods, wholly in moneyi or 
partly in money and partly in manure, muft be quite 
immaterial. The argument fuppofed, that the fttpula^ 
tioa to bring on the manure was a feparate contraA ; 
but it was a part of the fame con trad. Although the 
Plauntiff ftated an entire cohtraA in his fpecial count, 
he failed to prove it, and the Tcrdift was not uEen on 
4hat count, but on the count for goods bargained and 
fold. [Cbamire J. obferved, that on a count for goods 
fold, the PlaintiiF may giye^ridence of as many diflFerent 
contrada as he will.] 

Cur. adv. tw//. 

On a following day in the fame term, the Court oh- 
fenred, that the ftatute of frauds did not require that the 
agent for the buyer (hould be authorized by writing 1 

Cf) Ace. per Li Blanc }. Warrington v. /Wiir, %EaJ^ •41. 

and 
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mtl in the cafe of CeUs r. Trecathicif and numeroni 
other equitj cafca, a written authority bad been held 
unneceflaryi although the contrary had been once ruled} 
if the Defendant had fubfcribed hit own namein the 
thbd column oppofite to each lot as it was knocked down 
to himi no doubt the contra& would have been good ; 
or if he had exprefsly faid to the auftioneerj put down 
my name. 
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Mansfield C. J. m this term delircred tkt opinion 
of the Courc. He obfenred that fome curious points 
had been agitated in this cafe, and recapitulated the faAs» 
The queftions are, whether the contra£t (hould be in 
writings as being for a fale of goods amounting to lo/. 
There is no ground for that objeAion, for the contraA 
for each ftich was a feparate fale : for the fame reafon no 
ftamp is neceffary, becaufe no one lot was worth ao/. 
The third queftion is» whether it was an intereft in land^ 
and if fo, whether a figning by the au£tioneer is a fign* 
ipg by an agent for the purchafer : this depends on the 
4th fedion of the ftatute, for this is an agreement to 
porchafe. The words of the ftatute are, << that no ae- 
" tion (ball be brought? to charge any perfon upon anf 
^ ewtraB or fale of lofuls, tenements, or hereditaments! 
** or anj inttrefi in or concerning them^ unlefs the agree- 
meot^ or fome note or memorandum thereof, fliall be in 
writingi and figoed by the party to be charged therewith| 
or ibme other perfon thereunto by him lawfully autho* 
rifed. Now as to this being an intereft in land, we do 
not fee bow it can be diftinguiflied f rom the cafe of h ops 
decided i n this court ; and if the auctioneer is an agent 
for the purchaferf then the ftatute of frauds is fatisfied^ 
becaufe the memorandum in writing is figned by an 
agent for the party to be charged. Now this memo* 
random is more particular than moft memorandums of 

10 fait 
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fSo^ kit are ) and upon it tlie audioaccr writeg down the 
pturchaier's name. By what authority docs he write 
down the purchafer's name t By the authority of the 
purcbafinr. Thefe perfona bid, and announce their bid« 
dinga, kmdly and particularly enough to be heard by the 
auakmecr. For what pnrpofe do they do this ? That 
he may write down their names oppofite to the lota; 
therefore he writes the name by the authority of the pur* 
chaferi and he is an agent for the purchafer : and it doea 
keeiy thereibre, that thta ia a contt a£i figned by an agent 
fot the purchafer^ and conftquently is bindings and 
judgaMAt muft be entered for the Plaamiff. 

IfeU, It was not mooted on an agent for the Defendant* 
the part of (he Defendant, whe- eouhd delegate bis authority te 
tficff Mqfir beiag bimfelf oaly tAc auAioneer. 



JtMft. Chbbsbu, V, Parkin. 

Notice of mo. r\N SLO IT Set jt. on the laft day of JEaJer term moved 

tion fenrcd after for judgment as in cafe of a nonfuic. It appeared 

inea nig is ^^^ ^j^^ notice of the motion bad been given to the 
DO notice* 

Plaintifi^s after nine o'clock on the preceding evening* 

The Court held that this was not fuf&cient notice, and 

refufed the rule : upon due notice given> the rule nifi 

was now granted. 
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Valehtinb v. GulLawd and Others.' June 2. 

DEST Ser}t. had obtained a rule ni/i to fet afide an Ifaprifoneron 

czectttion, and the judgment which ha^ been en- "?*^"* procefs 

, J ■ - r • r r • V^* « warrant 

tered upon a warrant of attorney^ given for fecunng a ^f attorney the 

debt of GuUand to the Plaintiff^ by GuUand^ Knight^ and rule that his at- 

Rankin jointly, at a time when Gulland wy in cuftody tomcy muft be 

on mefne procefsi and when^asitwas fwom, no attorney ^^5 °^' " ?^ 

on 4^18 behalf was prefent. Sbtpbetd Setjt., in (hewing; though two other 

caufe, obferved that it had been decided in the cafe of furetiet not in 

Crmptm y. Steward, nfT. R. 19., that the rule of court f"ftody join 

iQ the warrant* 
did not apply to cafes where the Defendant was detained 

in execution, but only to cafes of mefoe procefs; and he 

faid that the exception extended to thofe cafes where 

other perfons who were not in cuftody had joined in the 

warrant as coUateial Tecurities. 

The Courts bowever> did not aflent to this latter doo> 
trioe, and made the rule abfolute to fet afide the judg- 
ment and execution as againft the principal only, leaving 
it to ftand as againft the fureties. 



Bartok v. Hanson, Stockwell, Williams,' Junei. 

SiMcocK, and Tibbs. 3///..^ 4^0 

•pHIS was an aaion bnnight to recover the price of If fcvcral per- 
^ fome bay and com, which appeared by the evidence J^^^^^^^^^^^ 
pircn upon the trial, at the Lint affizes 1809 for the ral property, the 
county of Keni^ before MacdmJd C. B., to have been fcrcral ftagesof 

a CQach, in the 
general profits 0£ 
wWcb they are partners, they are not »11 jointly liable for goods fumilhcd to one 
partner for the ufe of the horfcs drawing the coach along his part of the road 
Vol. II. E fumilhcd 
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Barton ' 

V, 

Hanson 
and Otheri. 



furnxflied by the FliintiflF uuder the following circam* 

ftanccs. The Defendants between rhcm were generally 

concerned as proprietors of a ft^ge coacbi running from 

Ha/tings to London. They di?ided the road between 

tbcmfeWes inro' different quarters; and the feparate 

proprietors were feyeraily the owners of the horfes which 

drew the coach through their refpeAire diftriAsi and of 

the bstnefs; and fererally pfovided their (kabling, food» 

and horf&kccpers in thojfe diftilAs. The Defendants 

Htinfin and 97M/» were the proprietors of the horfiu 

which drew the coach in the Lamberhurfi quarter* 

Mmnfon occupied a ftable at Lamberhurfi^ of which the 

Plaintiff was the owner, and a farm, on which the horfes 

•were emplayed in hufbandry bufineft at times when they 

were not drawing the coach. None of the other .partners 

had any pr<>perty in thefe horfet, or contributed to ferniih 

them with corn or hay. The goods in queftion were 

delivered for the ufe of thefe horfes at the ftable at LamF- 

hirhurfi^ and the Plaintiff had received part of the price 

by a bill which he drew on Himfm and TMi folely. It 

was alfo proved, that Hanfon being unfoccefaful, the 

Plaintiff expreffed his fears that he (hould not get paid 

the refidue. The Defendants propofed to prove that it 

was notorious on the road that the feparate Defendants 

horfed the feparate ftages, and that the tradefmen along 

the road gave credit to the Defendants feparately for 

whatever goods they furnifiied. But the Judge heki 

that evidence of thefe fa£ls was not admiffible. The 

profits arifing from the coach were divided among the 

DefendanU in proportion to the number of miles which 

they refpeaively drew it. £^.Serjt. for the Defciid* 

«ot^ contended, on the authorities of Savili v. R$btrtfit$^ 

4 T. R. 4ao. and'GM^ y.JSyre, i H. BL y.^ thtt the 

Defendants were not all jointly liable, and that the 

Plaintiff) therefore, mud be nonfulted \ but the Judge 

left It io'tfape juryto decide^ whether the Plakmffgave 

4redit 
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credit to Han/an and Tibbs only, cr to tbe whole cqn« , 1809. 
cem^ for that the particular arrangement made between "- ' ^ 
the partners might not be notorious to all the world \ and v* 

fince all the parties proportionably Ihared the general ^^ Olhert. 
profits of the bufinefs, all might be liable to pay for the 
goods fumiflied for the purpofe of producing that profit ; . 
and it was more probable that the Plaintiff fhould be 
willing to give credit to the whole concern, than to a / 
particular individual. The jury found a verdiA for the - 
Plaintiff: 

Lens Serjt. now {hewed caufe againft the rule which 
Befi had in the laft term obtained, for fettingafide the 
verdiA, and entering a nonfuit, or having a new trial. 
This mode of fubdividing the work of a coach on a long 
road is very common : the partners agree among them* 
felves who fliall horfe particular ftages, and they often 
fhift them 5 but the effeti, as relating to others, is not 
fuch but that the perfons who fupply goods fupply them 
to the whole concern ; and the entire partnerfliip, which 
has the benefit of them upon every adjuftment of the 
partnerfliip account, pays for them as part of their ge- 
neral outgoings. And this, he fuggefted, was the mode. 
of conducing the bufmefs between thefe partners. 

Tbe Courts without hearing Beft^ were clear that the 
evidence, as lifted, left no ground for this fuppofition. 
The utmoft that could be faid upon it in favour of the 
Plaintiff was, that he let the horfes to the concern for 
this ftage ; but if his argument was founded on the ul* 
timate mode of making up the accounts between the 
partners, he could at prefent proceed no furAer : for 
that faft did not appear. 

Rule abfoUiteior a new triaU 

Vol. IK * E a 
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Rolf v. Dart*. 



To prove a TN replevin, tried at the IFeflmin/lfr fittings in termi 

copy of a record. ^ before Mansfield C. J., the Defendant avowed at 

it is Aifficient to 

prove that the hailiflF to Edmund Hill. In order to (hew that Hill was 

paper agrees with the landlord, Siepkerd Serju propofed to give in evidence 
what the officer ^ ^f ^ judgment in replevin between the fame par- 

of the court read , . ,. , ,. r 

as the contents ^^^h obtained m the preceding year, upon an avowry lor 

of the record : it rent of the fame prcmifes. The witnefs who produced 

fOT°he"TrtonT *^ paper being alked by Bejl Scr]t. how h^ knew It was 

examining to ex- ^ copy> f^id, that he read the paper while the officer of 

change papers the court held and read aloud the record to him ; and 

and read theni ^j^^^^ ^^ contents of the paper agreed with what the offi- 

alternately, as m . mi_ V j • i » ^ 

another cafe. ^^^ ^^^' ^"^ ^^P^ ^^^ ^^^^ admitted : and upon this 

evidence a verdidl paffed for the Defendant, and no 

motion was ever made to fet it afide. Tlie fame point 

was folemnly determined upon argument in the Excbe^ 

quer in a late .cafe, Reid v. Margifon^ i Camp. ^6^.^ 

wherein Shepherd argued totis viribus that this was not a 

fufficient proof of the copy of a judgment, and Bcjt^ 

CQfitrif contended that it was, • 



yune s. Doe, on the Demife of Wood, Bart. v. Morris, 
A copyholder n^HIS ejedlment was brought to recover' pofleffion of 

on condition of -^y^S^^^- Upon the trial before H^ath J- at the Surry 
his doing a fub- -L^/i/affizes 1809, the Plaintiff proved that the Defend- 

fcquent a^ to ^nt had paid rent to his leflbr, and that he had dug pits 
diminiih the da- ^ *^ 

jnage thereby 

occafioned, cannot ejedt him for a forfeiture incurred by bis coffimitting the wafte 
without performing the fubfequcnt ad, 

II ia 
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in the pKmifcs for the purpofe of getting fuller's earth, 1809* 

and had not filled them up again. The fteward of the ' -^^ ^' 

manor pro?ed that there was no cuftom within the manor Lclfec of 

entitling copyholders to dig fuller's earth, and that this ^^^^* 

ad of wafte had been prefented in the manor court as a Moaais. 

forfeiture of Sir Mark Woot% eftate to the brd of the 

manor. The Defendant's title wa» dated to reft on aa 

agreement between a perfon named Briant^ of whom 

Sir Mark IVood had purchaCcd the eftate, and the De- 

fendanty by which Bfiani agreed to grant Morris a leafe 

of the premifes for 21 years, if the licence of the lord oC 

the manor of Ryegaie could be obtained, and that he 

would ufe his beft endeavours to obtain fuch licence ^ 

and that in the mean time, until it could be had, it Ihoold 

be lawful for the Defendant peaceably and quietly to 

enjoy and occupy the premifes* And Briant agreed 

that he would obtain a licence for Morris to dig fuller's 

earth on the premifes» and that it (hould be lawful for 

him to dig fuller's earth, filling up the holes again. The . 

Defcmlant having dug, and not having filled up the 

holes, the Flainti6F infilled that this oipiflion was 

an z€t of wafte ; and that, as it would have determined 

the leafe if the licence had been obtained, and the leafe 

aAoally granted, fo a court of equity would not now 

decree a performance in fpecie, and even the equitable 

eftate likewife was determined, fo that at all events he 

was clearly entitled to recover at law. It was objeAed, 

on the part of the Defendant, that Briant had no power 

to grant fuch a licence as this \ for that it would have 

been wjifte in himfelf to dig this eartb| and the wafte 

was committed by the digging, not by the omitting to 

fill up the holes, and the undertenant dug the earth by 

the lefibr's own licence, who could not therefore infift 

on the forfeiture. Heath J. noofuited the PlaintiflF, re* 

fcrviog the point. 

E 3 Lens 
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Lens Serjt. kad obuined in Ea/ttr term a rule m/! to 
fet afide the nonfuity and hare a new trial. He moved 
on another ground ; he fappofed that the Plaintiff had 
heeo Qonfuited on the idea that this agreement amounted 
to a corenant not to turn out the Defendant t to combat 
whicby he urged that thii agreement did not amount to a 
kafe for a longer time than a year^ Doe dem. Coare r. 
Clare, I T»R. 741., and was therefore not a forfeiture 
for the want of the lord*i licence to leafe ; and as it 
was no Icafe to one intent, neither was it to anotherj 
and it conferred purely an equitable eftate, which* ae« 
eordittgto the more recent authority of Doe dem. Hod/den 
V. Stifles, 2 T. R. 684., orer-niliog Lord Mansfield'^ 
fornter decifions, could not be fet op in an ejedkment in 
imrwer to the legal title of the leffort who in this cafe 
had given notice to quit. The Court admitted the poG- 
tion, but it appeared that the Plaintiff had not at the 
trial' made that point, nor gone upon that title, for which 
two reafons were affigoed i firft, becaufe the rime men* 
tioned in the notice to quit had not expired when the 
ejeftment was brought; and next, becaufe the Plains 
tiff's leffor apprehended that a court of equity would re« 
ioftate the Defendant $ therefore that point did not ariret 
and as to the principal point, on which the rule was 
granted, the Court on diis day, upon caufe (hewn by 
$hepherd Serjt., were dear, without nfiuch difcuflion, 
that fince the Plaintiff's leffor had undertaken to procure 
the Defendant a licence for the wade, aiid had failed to 
perform his own agreement, he could not turn him out 
upon the want of the licence. 

Rule difcharged. 
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1800. 

Ha^liwell, Clerk, v. Trapphs. ^^^ *• 

nnHE Plainriff declared on the ftatute of the 2d and 3d The common 

^ £dw 6. as farmer and tenant of all the tithes of corn ^*^ "'xic of 

J i_ - L -it r XT- f_f r /. • .1. tiihmg hay is in 

and hay m the panlb of Nida^ for not fefecing out tithes, i^^ ^^^^ ^^^^ 

The firft count was for the tithes of !• acres of wheats 40 which the graCi 
acres of oatsj and 10 acres of barley 1 the fecond coant ^ ^^^ coUcacd 
was for the tithe of 46 acres of hay 1 the third connt, ifddinj"'"' ^ 
for the tithe of certain acres of tnrnips ; and the fourth Although the 
count, for the tithe of potatoes. Upon the trial of P^rfoQ cannot 
AU caufe at the rork Spring affixes 1809^ before Law^ conTenienrljr 
ratee J., the Flaiotiirs counfel, in his opening, aaud, i^^^ jj^^^ ^^j^^ 
that in fetting out the tithe of corn» the Defendant firft the parilhiooer 
reaped or (beared one land^ and as the reapers came '^a^^king his nine 
back again to begin the next, they fevered the tenth She^ ll^Srihe 
fltfaf»and threw it into the furrow, and put up the other whole agtin, or 
nine into (hocks or ftooks, without letting the Plaintiff committing a 
fee that it was fairly fct ont j but he addrclTed no evi- |«fp«<« ^r tread- 
dence to the laft- mentioned point, nor re (led his cafe on riftioner's har, 
it. The evidence as to the corn was, that in the two The common 
preceding years the PlatntiflF had fat out the tithe in 'f ^^ /node of 
ftooks or (hocks, con(ifting of ten (heaves; but this ye^ j„ ihc (heif* * 
the Defendant fet it out in fingle (heaves, in the manner And not in the 

abore mentioned, having on the fame day pven previous ^^k. 

«. • • . . r t . . r^ The partffiion* 

notice of his intention to fet out the tithe. The ermuftinall 

Plaintiff did not pretend that it was Unfairly tithed in cafei leave his 

faftj but contended that it ought to have been fet out hi ^'^^^ P^rts in the 

field a reafonable 
time for the parfon to compare the tithe with them 
SmhU that if the partfhioner reaps one land, and in commg back along the ft me 
land to reap the ne«t» throws ont the tithe of the flrft, and (hocks his nine (heaves, 
he does not give a fuiicient time for the parfon to coipparc- 

If the pariihioner puts op his (heaves into fliocks before thepa»fon has had time to 
compare the tithe Oicaf with the other nine» femhle that the parfon has a right to 
take down the (bock to examine the nine (heaves. PerCbambni. 

S 4 Shocks 
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t809. (hocki or (looks. The evidence as to the haj wat, that 

„^ • „;. on the fame day on which it was cul the owner tedded it 
V. abroadf and on collecting it together again, into what 

TaArPEs. ^^^^ 1^ ^^^ country called lap-cocksi or foot-cocks, he 
fet out ever J tenth cock* It was admitted that the graiii 
in that ftate was not fit to put into a ftack, it was nei- 
ther hay nor grafs ) and when the Defendant's hay was 
again fpread out, there was not room for the Piaint^flF to 
fpread out his tithe to dry, without treading on the De- 
fendant's hay : as much fpace, however, was left for 
fpreading out the tithe as the ground that the tithe bad 
grown upon. It was infifted for the Plaintiff, that this 
mode of tithing could not be If gil, becaufe the parfon 
Iras debarred of the opportunity to fpread and make his 
bay. Lawrence J. was of opinion that both the com 
and the hay were properly fet out i and that it was fuf- 
ficient to fet out the former in iheaf, and not to put ten 
Iheaves together : and the jury found a verdiS for the 
Defendant upon the two firft counts, and for the Plains 
tiff on- the other two. 

Shepherd Serjt. in Eqfier term moved to (et afide the 
Terdi£k fo far as it was found for the Defendant. As to 
tilke hay, he furmifed that thefe foot cocks were not quite 
fo krge as the grafs cocks, in which, according to fome 
cafes, the thhe may legally be fet out. \Tbe Court, ia- 
terp6fing, obferved that that point was too well efta- 
bliflied for argument, and that it was only ftrange that 
the cafe of Newman v. Morgan, lo Eafi, 5. was ever 
agitated at all \ it was perfedly clear that the tenant 
muft cut and tithe the produce in grafs cocks.] As to 
the corn, in 3 Jimft. 640. Tennant v. Stubbing, the pa* 
rifliioner infifted on a cuftom of throwing out the tenth 
Iheaf, (having firft given the redor notice of tithing) ; 
but it appeared that the cuftom was to make up the 
(heaves into unequal ihocks or tbrcaves, and at the time 

of 
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Qf csOTyingf to throur out ibe tepth for tl|e parfois wh^Oi 
if he attended! and rejeAed the tenth, he might take tho 
eleventh ; and AtacdonaU. C. B. held, <5 that the cuftom 
'< was onreafonable, and therefore void, for it deprived 
<< the tithe owner of an advantage which the law alwajf 
** gave him, of paving hi^ tithe fo fet out, that he rnigh^ 
<< compare it with the other paris*^ He obferved that 
the mode pra&ifed in this'cafe equally precluded ^ht 
parfon from feeing th^t bis tithes were fairly fet out | 
for the farmer, by pitting his own (heaves into (hocks, 
rendered it lefs eafy for the par{pn to compare the tithe 
(beaf with the other nine : the farmer might put three 
or four very large (heaves io the centre of his fliock» aQ4 
the parfooy having no right to take down the (hock ia 
prder to examine them, could not difcover the fraud. 
In Tennant v. Stubbing^ an hoi|r*s previo^8 notice waf 
tbonght too (bort for comparing the tithe with the nine 
parts, and the time allowed here is (till (borter ; for a^ 
&00 as the reapers haye (beared a land, they throw out 
the tithe in returning. [Cbambre J. If the owner 
Qiocka his (heaves fo foon as to prevent the comparifoo^ 
the parfon mull of neceflity have the right %o puH them 
({own to examine them, wh|ch would be attended witl^ 
quonftrous inconvenience.] Manky Serjt., anucus curi^^ ' 
ipentioned the cafe of an a£li6n brought by a farmer 
againft the parfon for not taking away his tithes, whicli 
was tried btfofe Li Bhuic J«, at Worcijier^ ot\ the cotnm 
mon law right, not on any fpecial cuftom of tithing % 
ao4 the learned Judge nonfuited the Plaintiff becaufe tb^ 
tithe was fet out in (beaf, and not in (bock : and the cafe 
was never afterwards inoyed. [^Mansfield C. J. obferved 
that cafes had often been agitated in the Court of Ex* 
chequer U^on the queftion, how much of a (ield may be 
9at smd taken away at one time without letting the par- 
fon fee more of it : but certainly one land feemed too 
}ittk«J Tbe Court granted a rule nlfi as to the corn. 
' • • bui 
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but refttfcd it it to the fecond coutit^ which^ref^cAed 
the hay. 

On this day Lawrence J.| on rej^orring the evidence, 
obfenred that the PlaintiflF at the trial refted his cafe on 
the ground that the common law mode of fctting out the 
lithe of corn was in fliock^ not in fiiraf, and did not then 
rely on the point which Shepherd had made, that the 
parfon could not compare and judge of the equality of 
the tithe, nor had addreflcd any evidence to that point, 
although it was incidentally mentioned in opening the 
tefe. Upon the principal point, that the common law 
ihode of tithing com is in the flieaf, he referred to the 
following antborities : Letmb v. Tatterfail^ i Wood^ 418; 
Bendxjb y. KenAle^ % Wleod^ 345. ; in both of which caf(f6 
fhe Defendant reliod on his fetting out the tithe of 
wheat in fheaf $ and the Court dircfled an iflue to try 
whether the cuftom within the parifli was to fet out 
wheat m (hocki or in ftieaf : but this iflue would not 
Bave been direAed, nnlefs the common law method were 
to fet it out in the flieaf. Gibfin*s Codex, 456. fays the 
common law method is in the fheaf. i Ro. M. 644* 
pi. J. « The parifliioner of common right ought to 
^ make hts com into flieaTes,** and pi 6. << The pa« 
^ rifhioner is not bound to gather or fet up his com in 
^ hillocks, or heaps, but it is a good manner of tithing 
^ to throw the Aoeks out {^ by which word he there 
evidently means flieaTes. Authorities to the fime ef« 
fcft are, Anon. Latch, 226. Watfin, 549. Tentfont r^ 
SiuHsngi 4 Gwill, 1440. ArcbUJhop of Tork v. Stapletcn, 
1 Atk. 136b Erjkine ?. Ruffle and Brewfier, 3 Gmil, ^f66. 
l^edgar t. Langtey, i Sid. 285. 

Ithe Court were unanimous, that they eouhl not upon 
the preff nt occafion go into the queftion, whether the 
t^{w h^dreafpOKbl^ titne to compare hhi thfae with the 

niot 
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ame paitt, at the cife did not turn iipoo that point at rSdok 

At trial : but the laipr on that fubjeft dearly wati that 

die tithe mnft be fo fet ont, and the nine parta left fo 

long, that the perfon may have an opportnnitijr of jiidg* TaA>faa» 

kig by the Ykw whether the tithe ia fairly fet out or 

sot* 

Rule diCcharged^ 

CiekilJ Serjt. againft t^hc rule. 



DoBy on the Demife of Pbtbh GBBAaLV v. ytmnt. 
NBL80K and Another. 

JOHN Gnaflf^ by his hft will, dated the 13th of Oa. It is no oljce* 

1 769^ deTtfed all his real eftacea whatfoever unto bis **°° ^® * '*^" 
wife Ssrah Greajly, late Sarab Hafohfl^ fpinfter, for IZ^^tt^^^^ 
her natural life, and from and immediately after her de- tenant jointlr 
ceafe^ he derifed the fame unto and to the ufe of Elixa* vouches the te» 
ktb Greajlj^ then an infant of the age of two months, "^"< ^^^ ^^^^ ^"d 
or thereabouts, his only daughter and chUd by the &id [J^^^;;;^^^ 
L Gntffiy hia then wife, and of the heirs of her body ^ over the comaon 
and if the laid E. Greafy^ hia daughtet^ fliould happen vouchee. 
to die without ifliie, then to the ufe and behoof of the 
teftator's three nephews, Pettr Gnqfy^ Wiltiam Grtafy^ 
and John Greajly^ and of their feveral refpe£live heira 
and aiSgnSy as tenants in common. Elizaiftb Gnaflj% 
having died in 1792, leafing no ifliie, and Sarah the tef« 
tator'a wife, who after his deceafe married the Defendant 
fieffonf being Gnce dead» P. Gr$ajlj the remainder-man 
brought three feveral eje£lment8, to recover the feveral 
dcviCcd psenufea, being fituated in three counties. The 
Defendant vefted his title on a recovery fuiFered ia 
E^iT term, 31 Gt^ }•» at which time Elizaiai Gnajlf 
wat of age ; in which recovery, 71 Goulton was demand- 
int| and i(t F» La tenant^ who yovfchcd to warranty 
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6^ ^4r^ and Sarai his wifei and ElisMbeih Gnq/fy 
jointlji who appeared, and jointly Toached orer the 
common vouchee. BayUj J., before whom one of ihefe 
caufes was tried at the Nottingham Spring afiizea i8ojh 
was at firft difpofed to think the recovery defeAive on 
account of the joint voucher ; but recollecting the cafe 
of Page V. Haywards i SaU. 570.9 he diie£ted a nonfttir^ 
with liberty for the Plaintiff to mqve to fet it ^Qde, 

Ymighan Serjt accordingly, in Eafter term, obtained a 
rule nifu He obferved that in Page v. Hapjoari^ the 
beft report of ^hich is found in Pigot^ 176., where the 
j(Mnt voucher of tenant in tail and remainder-maa In 
tail was held good, it was wholly unneceflary to vouch 
the latter, becaufe the former was fully competent to take 
the recovery over in value : and that the learned Judge^i 
upon the trial, was at firft of an opinion ftrongly agatnft 
it, according to the authority of Leech v* C^/f, Cro* 
]Er. 670. And Pfgo/, 37. fays that no man would have 
the boldnefs to fuSer a recovery in this manner* 

Williams Serjt. (hewed caufe againft this rule. It 
would (hake half the titles in the kingdom to contend 
that if a perfon be vouched jointly with 20 others, whe- 
ther tenants in tail or not, and vouch over the common 
vouchee, it would not be good. 



The Courts (topping him, called on Vaughan to fbpport 
his rule, and he admitted that the cafes of Page v. Haj^ 
watdf and Martin iem. Tregontuell v. Strahan, Wllles 444^ 
where it is held that the bar no longer depends on the 
recovety over in value, but on a recovery being one of 
the common aflfurances of the land, had fo (haken the 
do6lrine laid down in Leech v. Cple, that he could not 
fiippport lus rule, which was accordingly 

Dilchargedt 




IN THEjFORTT-NfNIHirYPAR Qf GEORGE III. 

Ambrose v* Hopwood. 
HTHE declaradon averred that the Defendant drew a bill If a declaratioa 
of exchange direfted to T. Chartteriy and thereby re^ J^^icVtcd ^ ay. 
quired him two months after date to pay to the Defends- ^y^\^ ^^ ^^^ houfe 
ant*^ order looA; which bill the faid Thomas afterwards, of certain pcrfoas 
to wit, at, &c. accepted, and by fuch his acceptance made ** * particular 
the faid bill payable at certain perfons ufihg the ftile of ^ **^\'J«j"!u ujii* 
•Meflts. franunfs Is? Co. No. 6, Chunh^Jtratj Berwondfej^ ^^i prefcnted for 
Soutbruari, and that at the expiration of the time appointed payment at that 

for the payment of the money therein mentioned, the bill P^^^^* *°? "°' ^^ 
- / /v , i- . J 1 r.jm*^ thofc perfons gc* 

was m due manner iheWnand prefenfed to the faidMeflrs, Qcrally» 

Freeman and Co, for payment, and was diOionoured* The 

Defendant demurred fpeoially for caufes which Shepherd 

Serjt.9 of counilel for the demurrer, admitted he could not 

Yqpport ; but he infifted that there was no due arecment 

of the prefenting the bill for payment, and that this ob- 

}e£lion, which was not one of the caufes affigned, went 

to the fubiUnce of the cafe ; for confidently with this 

averment, the bill might be prefented to Meffirs. Freeman 

at the Ryfal Enchange^ or at fome other place, where tlie 

Pefendant did not undertake tliat they (hould pay it : by 

the tenor of the acceptance it was to be prefented at a 

particular place only. 

Onflow Serjt. contrh* 

The Court held the objedlion fatal (^i), but permitted tlie 
PlaintifF to amend on payment of cofts. .-*... 

(tf) But fee Huffam ▼. Ellh> ter term i8 ti» poJ.roL 3. Whe^e 
Car, Donu Proc, in Error, Eaf- the contrary was decided. 



Anonymous. ' ^ 

June 14. 

TTAUGHAN Serjt. moved that the Plaintiffs might The Court wil 

give fecurity for the cofts in this a£lion. One of not compel fec«- 

them was a bankrupt, the other was a prifoner in Newga/e-; '***y ^""^ ^^** ^^ 
* ** the ground that 

the Plaintiff is a bankrupt 5 or in N'c^w^iUe. 
* E 7 and 
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1809. and tli« a£davit oniirhtch he tnored, (lotted tlie depo- 
' ^ '' ncnt's belief that neither of them was pofTefled of any 
property : and the cafe of fTeU v. fTard, 7 T. R. 296. 
was citedj in which, being an a£tbn brought by fui uti- 
certificated bankrupt, the Couict compelled his afHgnees 
to giye lecurity for the cofts. In the prefent cafej if any 
thing (hould be recovered by the Plaintiff, it. would equally 
as in that cafe become the property of the affignees. The 
Plaintiffs themfelves alfo fued as the affignees of a bank- 
rupt. 

Tie Court held, that unlefs fome expreb authority 
could be found to warrant fuch an interpofitlon, they 
could not graht the rule* The prefumption of the law 
was in favour of the innocence of the man in prifon, and 
the Defendant might fue him for the coils. The accident 
of a perfon's being in prifon did not take away his right 
to fue, were it for ten thoufand pounds. 

Ruk refufed. 



June xr. Philp v. Donatk 

Before an aaion T^HE Plaintiff declared in ajfum^tt^ for part of the er- 
can b^ brought pence of building a certain party wall before then 

on the building .J ^^ Plaintiff's expence, according to the direc- 
aa, to recover a ^.^ ^1 «- 

proportion of the tions of the ftat. i \ G. 3. c. 78., between a meffuage of 

expencesqf (he Plaintiff and an adjoining meffuago, and which wall 

building a party- j^^^ \yQioxQ then been made ufe of by the Defendant, 
rountaprcfcribcd who before, and at the time of building and finilhing the 
by the 41ft fee- fame, was the owner of, and the perfon entitled to, the 
tion muft be de improved rent of fuch adjoining meffuage ; and alfo for 
thc^oufe bc^oc- ^ certain part of certain other expences which were ne- 
cupicd by the ceffary for the pulling down of a certain old party wall 
owner or by a between the faid fcveral buildings, before that time 
tenant. 
And a formal dcmaod of the monex muft be made ax days before adion brought. 

pulled 
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polkd down at the expence of the PUintiff» agrceaUf .to 
the ilre&tons of the fame z€t. The Defendant pleaded 
tbe general iflue. The qaeftion in the caufe depended 
upon the 4 1 ft and two or three preceding fc£tions cf the 
u£L The 41ft fe£lioa eoa^ that the perfon at whole 
expence any party wall fliall be built, agreeably to the 
dire£lioo6 of that ad, (hall be reimburfed by the qwner 
or owners, who (ball be entitled to the improved rent of 
tlie adjoining building, and who (ball at any time make 
ttfe of fuch party wall^ a part of the expence of buildin|( 
the fame, in the proportion therein mentioned, (which 
varies in refped of the clafs of boildmgs to which the 
honfe benefited belongs J to be paid in refpeft of evety 
foch party wall as (hould be built againft or adjoining to 
any other houfc, fo foon u fuch party wall (hould be 
eompletely built and fini(hed 1 and that the owner or oe* 
cspier of fuch adjoining houfe or building (hould, toge- 
ther with fuch proportional part of th^ expence of build* 
iiif^ fuch party wally al(b pay a like proportional part of 
all other expence^ which (hould be ncccfiary to the pulk 
ing down the old party wall ; and the whole of all the 
X««fooablc expences of (horing up fuch adjoining houff^ 
«Bdef removiug any goods, furniture,,or other things* 
And it is theret^y direded chat the expence of building 
aoy fuch party wall ihall be eflimated at ;/. 15/. p«r ro4 
for the new brickwork, deducting theieout after the rate 
of 28/. per rod fpr the materials, if any, of (b muoh of 
the old wall as did belong to fuch adjoining building - 
and that within ten days after fuch party wall (hall be 
bnilt, or fo foon after as conveniently might bp, foch firft 
boildcr or builders Ihall leave at fuch adjoining houfe*^ 
true account in writing of the number.of rods in fuch 
party wall, for which the owner or owners of fut h ad* 
joining hottfe (hall be liable to pay, and of the deduAl^V 
irhich fuch owner or owners fiiall be entitled tQ niake 
thereout oa accoaat of &ckmatesialst aod allaoo ao« 

count 
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1809. tount of fuch other expences 2k aforeraid ; whereiipotl 
it (ball be lawful for the tet^ant or occupier of fuch ad- 
joining building to pay fuch proportional part as aforelaidf 
to foch firft builder for the fame, and alfo for ihoring 
and fupporting fuch adjoining building, and for all fuch 
'Other expences as are thereinbefore direAcd to be paid by 
the owner or owners of fuch. adjoining building, and to 
dedu£l the fame^ut of the rent which (hall become due 
firom him to fuch owner or owners under whom he holds 
the fame, until he (hall be reimburfed. And in cafe 
the fame be not paid within 21 days next after demand 
thereofi then the fame (hall and may be recoTered, with 
full colls, of and from fuch owner or owners by adion 
of debt, or on the cafe. Upon the trial of this caufe at 
the Wijhmnfttr Itttings after laft Eaftir term, before 
Mansfield C. J., it appeared that the Plaintiff had taken 
down an old party wall, which ftood between his own 
houfe and the contiguous houfeoftheDefendaint, which 
was in her own occupattoui and had built a new party 
wall in the room of it, at the expence of 300A, forming 
part . of an entire new houfci which the Plaintiff had 
credled there forhimfelf ; and no account of the expence 
of the party wall was. delivered to the Defendant until' 
srfter the whole houfe was completed. But the Plaintiff 
proved, that about two months after ihe psrty wall was 
fini(hed, an account was dclirered at the Defendant's 
houiie, and that the Plaintiff's attorney had fcveral times 
attended the Defendant with the bills of the expetices, 
and had gone over and examined the fevetal items with 
her. It was objcfted, on behalf of the Defendant, that 
the Plaintiff had failed to prove four effential things. 
I. That he had paid the money for the work which had 
been done. '2. That he had delivered at the adjoining 
houfe, within ten days after the wall was built, a true 
account in writing of the number of rods in the party 
wall; or, 3* of the deduftion which the owner was tv^ 

titled 
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titled to makci in reTpe£l of the materials of the old 1809. ' 

party walL 4. That no demand had been ^made of the 
money duet nor had there donfequetitly been any failure 
to pay within 21 days after demand, which was necef- Bomats. 
iary to conftitute the very fouDdation of. the adion. 
The jury found a Terdi£t for the Plaititiff, for the pro- 
portion of the fiims claimed, which would be due if the 
houfe benefited were of the fame clafs with the Plain- 
tiff's, with leare for the Plaintiff to move to reduce the 
damages, ot to enter a nonfuit* • 

Accordingly JBi^ Serjt., in the laft term, obtained a 
nik n^i and on this day. 

Shepherd Serjt., (hewed cauie. He contended that the 
regulations of this feAion requiring* an account to be 
delivered are only directory, and apply only to the cafd 
where a tenant^ and not the owner, occupies the honn 
benefited by the party wall. Thefe accounts are in- 
tended only as warrants to the occupier to authorize his 
payment of the money for his landlord, and to enable 
him upon the evidence of thefe vouchers to recoup him- 
felf out of his neit rent ; but they are not necefTary 
where the houfe is not occupied by a tenant, who has 
accounts' to pafs with his landlord, but by the owner 
bimfelf, who has no one to account to for his expendi- 
ture. The z€t indeed gives the builder an a£lion againft 
the owner, not requiring that he (hall be alfo the occu* 
piers hut it gives the occupier an optioJT to pay the 
mcmey, and deduA it from the rem due to the landlord; 
Cor which there is thi^ very good reafon, that it may be 
very defirable for the occupier to have the party wall re- 
built, but the landlord may not be equally felicitous to 
incur the expence of it; and it is only for the fake of 
eoabring the tenant to reimburfe himfelf, tbkt thefe re- 
qaifites are to be complied with. 

VoL.n- F Bs/f^ 
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Biflt ewtrh. In the fir ft placCi it is nowckar on the 
evidence, that the Defendant's houfe is of a fmaller cUfii 
than the Plaintiff'si and that flic is thnefore liable to pay 
Onl J one fourth, inftead of one half of the cipence of 
the walL [This was admitted on the part of the Plain- 
tiff.] In the neit place, no acconnt of the materials of 
the old wall was delivered, nor was any account of the 
eipences of the party-wall delivered within ten days or 
a convenient time. Nor was there any demand at all 
made of the money, unlefs the mere delivery of fome 
accounts could be deemed to imply a demand. Thefe 
reqaifites muft be complied with in all cafes before any 
zBAon at all can be brought agatnft the owner of the 
adjacent houfe. 



Mansvield C. J* The words of the aA which give 
the a£lion are, ** And in cafe ihzfame fliaU not be paid 
*< within 21 days after demand thereof, then iht famt 
<' (hall and may be recovered, together with full cofts of 
<* fuit, of and from each owner or owners." Is not the 
fame ftill the price to be paid for building the wall, for 
Ihoring up the adjoining houfe, &c. and there is nothing 
clfe in the fentence to which the word fame can refer. 
Is not that then the fum to be contained in that account? 
The aA fays nothing of the occupier having at days to 
pay it in ; it ftates that 21 days after demand thereof an 
action may be brought againft the owner. The account 
delivered in this cafe contained no hint of the value of 
the old materials, nor was any formal demand made. 
The ftatute requires a formal demand of t^e money 
before an aflion can be brought, as much as the com- 
mon law requires a formal demand upon an entry for a 
forfeiture. 

Rule abfolute to eater a nonfuit* 
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Bullock v. Morris. \ 7"^ »9- 

•THE Plaintiff iflued a capias into Sofmrfit/hire , but the ^^^ Plaintiff 

Defendant not being there found, he iflued another twocountic • d 
original capias into MidtUefex, on which the Defendant arrcft the De- 
^ras taken in that county, and gare bail.' On the 31ft fendant In tiotb, 
of January the bail bond was affigned to the Plaintiff, ^^*J^ ^^^c D^ ^ '** 
and on the ift of February the Defendant was arrefted fendantdoct not 
at Baibf on the capias firft fued out, and gave bail to the thereby obtain 
fiieriff there. The defendant was almoft immediately the right of clc<ft. 
appriied that this was a roiftake, and that he need not cminiy^thc baU 
put in bsul to this writ, as no further proceedings would (ball ftan«l. 
be had on it. Bifi Seijt. had obtained a ryle njfi to fet ^^\ ^^^ ^^^ 

afide the affignment of the baU-bond by the (heriff of ^/^ «';^" ^o"- 

^ ; ' tmuc liable, 

JUiddlifeMi for irregularity} on the ground that the party 

\ .arrefted in ivnurftt^ and had giren bail there. 



&S^irrJ Serjt. on this day contended, that upon the 
£afiS| there was 00 irregularity in the affignment of the 
firft bail bond, although the Plaintiff might perhaps be 
liable to an aftion for falfe imprifonment in making the 
lecond arreft* 

Bifi^ cpnfri^ contended, that the Defendant being ar* 
Kfied in two counties, although there was only one affi- 
darit to bold to bail, he could not be held to bail in both 
counties, and might cleft in which of them he would 
par in bait. 

The Comn could not difcorct any ground for fetting 
afide the proceedings on the Brft bail-bond. The bail in 
JUiJJk/eM was not wrongly put in* It would be right 
that the proceedings in Somerfet Ibould be fet aGde, and 
chat the Plaintiff Oiould pay the cofts of chofc proceed* 

F a ang| 




CASES m TRINITY TERM 

Ingl up to the time when he gvrt notice that he (hoold 
not ptoceed in Somerfet. But they let in the Defendant 
to try' the caofe in Middtefex^ the bailbond in that county 
(landing as a fecurity \ and difcharged the rule » without 
coils on either fide* 



Jum t^ Wtbornx v. Ross, 



A e^^nooit is rpHE Defendant in this cafe had given the Plaintiff m 
Botdifcbargedby X ^^^^^ ^^ ^1,^ amount of a banker's check, oq 

ec] 



bankruptcy and ^ 

certificate* which he was fued. About two years afterwards a.fe« 

cond commii&on of bankrupt iflaed againft the Defend- 

antf and he had fince obtained his certificate, but no 

dividend had been declared. The Plaintiff having lately 

entered up judgment, and taken out executioOf Ptll 

^Serjt* moved to fet it afide, fuggefling that the c$gnavit 

was difcharged by bankruptcy and certificate. 

But Tie Court obfervedj that a cognovit is a mere ac« 
knowledgment of the amount of the damages; and 
where a man acknowledges the caufe^of adion, the 
Plaintiff may fign judgment at any time. This was not' 
like a warrant of attorney* 

Rule refttfed* 
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Hill, Clerk, v. The Bifhop of Exeter, Edward ,7«^ *«• 
Thompson May, Clerk, and Richard Lano- y/^J^y^ ^P- 
^^> Clerk. . >^V^/ 

npHIS was a writ of quare impedit brought to ellablifli Tberelcafe of 
the PlaintifPs right to prefcnt to the vacant vicarage *" ad'^crfc claim 
of Fremington^ in the county oi Devon* The PlaintiiF in ^ * !^* * j 
his declaration deduced his title from Richard Hawkins and Yaluable con* 
and TA^maz/if his wife, who in 1660, in right oiTho^ fidcration in a 

A A h 'A 

mazin, were fcifcd in fee of the advowfon, and prefcnted ^^^ ' ^ *i^*'ta* 
to the vicarage, then being vacant, J* CoUibetr their grant, by virtue 
clerk, (who was thereupon admitted, inftitutcd, and in- of ftat. a7£//a(4 
dadoed,) through divers defcents and mefne conveyances, ^'^ 
to Dorothy Hawkins^ who in 172 1 intermarried with ^icfl-ccwMnot' 
Wm. Littlejohn, He further ftated, that the vicarage be* party to the ori- 
coming vacant in 1725, one ^0^/1 if^wif ufurping on ginal fait, but 
the right of thefaid JFUliam and Dorothy, prcfcnted one ^„7]°j*J„';J"j4 
Charles Hill, who' was admitted, inftitutcd, and indu£led: into'an order of 
that during his incumbency, in Michaelmas term 33 G.2*, reference, 
a &nc fur conufance de droit come ceo. Sec- between J, Ro" And although 

gers. Plaintiff, and ITm. and Dorothy Littlejohn, Dcfor- ^* '^ouldnot 

' ^ "^ have been bound 

ciants, was levied of the faid advowfon, to the ufc of ^^ ^^le iuderoeat 

fuch perfoQ or perfons as the faid Dorothy by deed or in the original 

fuit. 

And in pleading fuch a releafe it is not neceflary to ihew what was the valu^ or 
■ature of the claim rcleafed. ^ 

A grant of aa advowfon, except the next prefentatton, made during a vacancy, 
18 good. 

jf. fnCed in fee of an advowfon, except the next prefentatton^ which ^.had under 
the fame titir, in confideration of qatural love and alfedion conveyed the advowfon 
in fee to his foo : opon a vacancy happening, C, claiming title to the advowfon, 
contefted the next prefentat ion againft B. in a quare impedit» ji., 3., and C, entered 
into a Compromife, upon the terms that C. (hould releafe his claim.s to ^> and B» 
according to their refpe^ive interefts, and that j1, fhould convey to C, the. thea 
next following prefentation, which he did. Held that the grant of that piefentatioii 
was a conveyance for a valuable coufideratioD, and was paramount to the graa tJiia4 
tdthelbaof^* 

F3 . wai, ■ 
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1809. vrill, execated in the prefcnce of three witnefles, ihoald 
^ ' ^ give, devifc, or grant the next prefentatton to, and after 
\,: the d^ath of the perfon who fliould be thereupon pre-^ 

T*>|Biftiop of fcntcd, to the ufe of fuch perfon in fee as the faid Do^ 
and Otberi. rothy (hould by deed or will, fimilarly attefted, give, 
devife, or grant \ an4 in default pf fuch gift, to the a(c 
of W.LittUjobn and his heirs. That In purfuance of 
this power, D^roibj^ by indenture of ?($th Dec. iJS9% 
' made between berfelf and jtnn Hill^ and dulj ezecuccd 

in prefence of three witneflcs, granted to Ann Hill and 
her ai&gns the then next prefentation. That Dorotfy 
4ied in 1761, without having made any further difpoG* 
tion of the advowfon } whereupon W. Littlejahn became 
fole feifed in fee, fubjeft to the ^rant to Ann Hill^ and 
by indenture of the 24th of OSfober 1765, gave, granted, 
bargained, and fold the fame advowfon to Charles Hifl^ 
lYkt father of the Plaintiff, in fee. That on the |ft of 
June 1773 th^ vicarage became yacant by the death of 
phfirlei Hill the incumbent^ which was the next vacanpj 
thereof after the grant to Ann Hill. And the fame vi- 
carage being fo vacant, and Charles the father being 
feifed in fee of the advpwfon, pxcept thp vacancy, by 
indenture of lit Dec. I773'> made between Charfes HUl 
xYit father and Charles Hill the Plaintiff C, H. the father 
granted, bargained, and fold the fame advowfon unto 
^nd to the ufe of C. H. the Plaintiffs and his heirs. 
That afterwards, on the 15th oiDec.l^^lt one Samuel 
Cools, clerk, by virtue of the grant to Ann HUl, was pre- 
fenfed to the vicarage } and the faid Cbatles Hill the 
Plaintiff being fo feifed, the vicarage on ift June 1837 
became vacant by the death of Samuel Cooke, and was 
ftili vacant, and it belonged to the faid Charles the 
Plaintiff to fxtknt thereto, and the Defendants hindered 
him thereof Wherefore, ^&c. 

To this declaration, the bilhop pleaded a difclaimer, 
except as ordinary. The Qefendant, Edward Thomffon 

5 AfVf 
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Moff craved oyer pf the inde^re of id D^c. 1773* 
Upon oyer, it appeared to be mad^ between Charles Hill, 
of Tavjfioci, clerk, of the one part, and Charles Hill his ^'v. 

fon, of the other part- And after therein reciting that ''^ £j^!^'? ^ 
the £iid Charles Hill claimed to be feifed in fee of the and Ochcrf* 
advowfon of the vicarage 6f the parifh church of Prem 
nnngton^ except the prcfent vacancy on the death of 
Charles Hill (the incumbent)^ which was to be filled up 
by a proper clejrk to be prefented by fome other perfon, 
as by the conveyances might appear, it was witncflcd Azt 
Charles Hill^ in confideration of five fiiillings,' and for 
divers other good caufes and conCderations, and in con- 
fideration of natural love and aflFe£lion towards C. H, 
the fon, and for his advancement in the world, did grant, 
bargain, and fell the f^me advowfon unto and unto the 
ufe of the faid Charles Hill th^fon^ his heirs and afligns* 
The mrantor then covenanted againft incumbrances by 
himfelf^ and for quiet enjoyment againft himfelf^ (th^ 
right of prefentation which was then vacant, and which 
was theretofore grznttd to jinn Hill hjWm* Littlej$hn and 
Dorothf his wife, and then vefted in Roieri Cooke, Efq, 
excepted* The Defendant May then pleaded that C Hilt 
the incumbtnt died in June 17731 ^^^ ^^^^^ ^^^ '^'^ i°** 
denture was made and executed after the vicarage be- 
came void by his death, and while the fame rehained 
void(a}, and before theadmiflion|ioftittttion,and induAioa 
of the faid Samuel Cool thereto, and while the fuit there* 
inafter mentioned was pending ; and that Charles Hill 
the Plaintiff, at the time of the execution of the inden- 
ture, was an infant of the age of \6 years, and that tb« 

• (41) There waa no difcuffion are, Bijh9p ofUncoh v. IVolf* 

on this part of the plea on the erjiant 3 Burr, 15 ti*» in which 

Dueftion whethn- the vacancy is an erroneous ftatementt cor* 

of a living vitiates a grant of re^edin % Bl» 105 f. Barret v^ 

the advowfon exclufive of the GIM, IValker v. Hammenjlf^ 

then vacai|t turn. Authorities 3 Lev. 1 1^* , Silnne^, 90* 
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' 1 809* faid indenture' was made on no other conGderation than 
that which was therein exprcfled ; and further, that on 
the death of Charles Hill the incumbent, Rdert Cook 
ffhe Bitoop of prcfcnted Samuel Cook, clerk, his brother, as a fit pcrfoa 
•od Others, to ferve 01; fill the faid church, and there being feveral 
caveaU entered by the faid Robert Cooky IVilliam Creeds 
Gent, and Samuel May, father of the faid Edw. Thomp^ 

fon May, Elizabeth Penrofe, and others, the then Lord 
Bilhop of Exeter declined to admit, indltute, or iodu£l 
any clerk,^ until the right of the faid vicarage (hould be 
legally determined ; whereupon the faid Robert Cook fued 
out his writ of quare impedit againft the Lord Bifhop of 
Exeter, William Creed, Samuel May, and Elizabeth Pen* 
irofe, and declared thereon ; and tlie Bifhop pleaded that 
be chimed nothing in the advowfon but as ordinary, and 
Creed pleaded his title, and Samuel May, claiming title to 
the advo%vfon, pleaded the fame, and Robert Cook replied to 
the pleas of all the Defendants, and the faid Samuel May 

•irejoined theretOi and the faid Elizabeth fuffered judg- 
ment to go again ft her; and thereupon feveral iflucs 
were joined, as between Robert Cook and the Bifliop, and 
Creed and Samuel May ; and the caufe came on to be 
tried at the Summer aflizes, held on the 8th day of /tu^ 

^gufi 1775, at the caftle of Exeter, when by the confent 
of the /aid parties, and of the faid Charles Hill the fa^* 
ther, prefentthen in court, and confenting to the proceedings 
thereinafter flafed, a verdid was found for Robert Cook 
the PlaintiflF, againft the faid Defendants, fuhjed to an 
order of Nift Prius, or aflize, then and there made ta 
the faid caufe, whereby it was ordered by the Court 
there, by and with the confent of the feveral parties 
thereto, their counfel and attornies, that the Defendant 
Samuel May (hould releafe to Robert Cook his right and 
title to 'the next prefentation, and to the fame Charles Hill 
the father the right to the advowfon *, and the faid Charles 
Hilt being then prefent in courts and confentbg thereto^ 
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and undertaking for themfelTet and their reprefentatives 
to prefent the faid Samuel May or bid affigns to the faid 
vicarage, on the avoidance next after the then prefent 
one; and the faid Rotert Cook paying Samuil May 75/. The Biftiop «f 
in part of his cods for relinquiQiing his claim to the faid and Others* 
then prefent turn and aToidance, in cafe the faid Robert 
Coot the plaiutiflF Ihoold recover the prefentation to the 
then ayoidance; but if he fliould not, the Defendant 
Samuel May was to be at liberty to litigate the title to 
the advowfott with any other claimant or claimants | 
and it was further ordcredi that the faid order (hould 
be made a rule of court ; which order of Nifi Prius af- 
terwardsj h Hilary term 17 76* was in due manner made 
a rule of court s and the faid E. T. May further averredj 
that judgment was Entered up and figned on the faid 
Tcrdidl, and a writ iifued thereon out of the Court of 
Common Pleasi dire£led to the Bifliop of Exeter^ com- 
manding him, that notwlthftanding his difdaimer, and 
the feveral claims of the Defendants Creed, Samuel May^ 
and Elizabeth Penro/e, he (hould' admit a fit perfon to the 
▼icarage, at the prefentation of Robert Cook / and Samuel 
Cooif on the prefentation of Robert Cooh^ was afterwards 
in purfuance of the faid vcrdidl and jurfgmrnt, and 
writ thereon fince iflued, lawfully inftituted and in* 
duQed accordingly into the faid vicarage, &c. ; and fur- 
ther that the faid Samuel May^ in purfuance of and in 
obedience to the faid order of Ni/i Prius^ and rule, af- 
terwards, and after the faid church was fo full of the 
faid Samuel Cook, by deed of the ad of OSober 1778, 
but which being in the pofleffion of Charles Hill thf 
JPlaintif, the faid E. 7. May could not bring into court; 
pive, granted, and reteafed all his right and tide to the 
advowfon of the vicarage and pai^ifti church of 2'reming^ 
tan aforefaid, and all right i nd titl^ whatfoever to the 
prefentation to the vicarage o f the faid church, to the 
Uid CharUs Hill, thefatherof aori^/ &V/ the Plaintiff, 

and 
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itoQ. ind his heirs ; and thereupon afrerwards^ and vhile tbe 
faid Charla Hill the father was fo feized of the faid ad* 
?owfon as aforefaidi to wir» oti the day and year laft 
ITieBifhop of jforcfaid, CharUs Hill the father, and RoiertCooi, for 
aod Others* andia confiderationof the premtfes, and of the faid con<* 
fent, verdid, order, rule, and releafe, bj indenture be* 
tween the faid Ctarles Hill the faihtr and R»bert Cook, 
of the one part, and Samutl May of the other part, re* 
citing the aboTO-mentiooed avoidance, fuit, trial, verdiA^ 
order, judgment, rule, and releafe, in purfuanceof and. 
in obedience to the faid order of Nifi Priut, and rule of 
Court, and in confideration of 5/. to each of them, and 
for divers good caufes and confideration^ them the faid 
Charles Hill and R$b0rt Cook thereunto moving, did, as 
far as the j lawfully could or might do, give, grant, bar- 
gain, fell, transfer, and fet over unto the faid Samuel 
May, his executors, adminiftrators, and afligns, the firft 
and next prefentation and free difpofition of the faid vi* 
- carage ; and the faid CharUs Hill and Robert Cook did 
thereby covenant, that it fliould be lawful for the faid 
Samuel May^ his executors, adminiftrators, and affignSf 
whenfoever and howfoever, either by death, refignation, 
privation, or ccflion of the faid Samuel Cook fo prefented^ 
and then inftituted and indu£led into the fame churcbt 
or by any ways or means whatfpever the aforefaid church 
of Fremlngton (hould firft or next happen to be void, to 
prcfent any fit perfon thereunto ; and to do all other 
a£ls and things belonging to the office of patron, fqr 
the better fulfilling, accomplifliing, and eftabliOiing fuch 
next vacation or avoidance only, as fully and effedually 
as the f^td Charles Hill and Rabert Cook, or either of 
them, in that behalf might or could do, notwithftand- 
ing the faid indenture \ there were alfo covenants in the 
lifual form, for further aflurance, agnind incumbrances 
by them the faid Charles Hill and Robert Cook, Qr i^n^ 
per(op9 cUimIng under theiP| and for (jUiet enjoyment in 
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BS fttU and ample a manner at they the laid Charles HUl 1809. 
and Robirt Cook^ or either of them, their or either of "^ - ^ 
dieir refpediT^ executors, admioiftrators, or aiEgna, 9. 

might have enjoyed the fame if the faid indenture had """I JJJ^ ^ 
ODt been made, without the lawful let, &c. of the faid and Othcn. 
Cbarles Hill and Robtrt Cook^ or any claiming under 
diem I and a corenant by Cbarles HiUtot the produdioa 
of title deeds. The Defendant Ms^ then averred, that 
StumtelJUay being by virtue of this deed poflefled of the 
next prefentation to the- vicarage, afterwards, on the 5th of 
OSaier 1801, madehis will in writing, and thereby gave 
and bequeathed to E. T. May all his right, title, and in- 
teicft in and to the fame advowfon, and having made 
tawntel Tbcmp/in May his executor, on the ift of Janu* 
mry 1803 died, without altering or revoking his will» 
whereupon the faid Samuel Tbotnpfin May duly proved 
the fame, and aflented to the UiA legacy \ and that S. 
T. May having thereupon become poffefled thereof, the 
laid vicarage on the ift of June 1807 became and yet 
was vi^ant.by the death of Sapiuel Cooht which was the 
firft and next avoidance after the faid grant to the faid 
SamtselMay ; whereby it belonged to the faid B. T. May 
to prefent. The Defendant E. T. May fecondly pleaded 
the fame introductory hSts as before, and that the in* 
dentttfe of ift December 1773 was made on no other 
confideration than that which is therein exprefled, and 
on no valuable confideration whatfoever ) and that the 
fame was Jraudulently made by the faid Charles Hill the 
father^ nviti intent to deceive and defraud the /aid Samuel 
May. The plea then went on to ftate the proceedings 
on the firft quare impedit and the trial ; and that by con- 
fent of the parties, and of t^e faid Charles Hill the father^ 
pfcfent there incourt, and confenting to the proceedings 
thereinafter ftated, the faid Charles Hill the father then 
fmd there pretending and claiming to be intere/ted in the ad» 
vowfiin of the food vicarage^ and neither frod^dftg^ or giving 

n9t\m 
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1 809* n^iici ^ the /aid indeniun ofiht ift day of Htctmhtt 1 7 73^ 

^-— ^ — ^ a verdia was found for the faid Robert Cook^ kc. j the 

^, j)lea then proceeded to ftate the other cureumftances as 

TheBilhoppf in the former pk^, 

Exeter ^ 

imd Oibcr#« 

The Plaintiff to the firft plea of the Defendant Muy 
lepliedf that Samuel May had not any right^ title, or in- 
tereft whatfoererof, in, or to the faid adrowfon of the 
ff^ht of the then prefentation, or of, in, or to the ad- 
TOwfoD of the Ticarage er pari(h church of Fremngtan 
liforefaid, or to the vicarage of the faid parlth churchy 
at the time when the faid fuit in the faid firft plea men- 
tioned was commenced and was depending, or at the 
time of the making of the order of Hifi Prius^ or at the 
time of making the fame a rule of Courti or at the time 
when the judgment was entered up, or writ iffuedi or at 
the time when Samuel Cooi wad inftitoted and induced, 
jpr at the time of making of the faid deed of the ad 
OBober 1778: and to the laft plea of the Defendant May^ 
he replied in the fame terms, and concluded by trayerfiog 
/that the faid deed of id December 1773 was fraudu^ 
teuily made by the/aid Charles Hill the father with an /«• 
tent to deceive and defraud the faid Samuel May, The 
Defendant May^ after fcveral imparlances, demurred ge- 
nerally to the firft replication, and rejoined to the la^ 
replication, by tendering an iflue on the traverfe of the 
fraud. The Plaintiff joined in demurrer and iffue. Thfi 
plea of the Defendant Laagdon was not material to the 
iprefent cafe. 

J^fnt Serjt. in fupport of the demurrer. The inden- 
ture of December 1773 to C. Hill, is a fraudulent con* 
veyance under the ftat. 27 Eliz* <• 4* and void agaiaft a 
fubfequent purchafer for a good confideration. Doe en 
dem. Bothell 7. Martyr ^ i New. Rep. 332. That natural 
lore and affe&ion is not ^ valuable confidcratiou will 
8 hardly 
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hardlj be difputed, after the cafe of Doe dem, OiUj r. 
JUanmngy 9 Ea/l 59. (to which the Court agreed) j and 
the only queftion therefore is^ whether the grant of the, 9. 

prefcntation to S. May^ of the ad Oaobcr 1778, was a TheBifliopof 
conveyance for a good and valuable coniideration. It is aad Otbersi 
not neceifary, in order to make a good conveyance under 
the ftat. of 27 Eliz. that the confideration (hould con- 
fift of money : any other good and valuable confideration 
is df equal cffc€t $ and it is unneceflary to cite cafes, to ^ 

Ibew that the releafing of an adverfe title is a good con<* 
fideration. At the time of the compromife, Coolf and 
Sill had between them, as the plaintiff contends, th^ 
whole advowfon ; Cooke having the then vacant prefent* 
ation^ and HUt the refidue of the advowfon } May inter- 
pofed his claim, and upon this claim a quare impedH 
came on to be tried, and while the matter was yet to 
\k tried by evidence^ that evidence being not yet dif« 
clofed, the parties enter into a compromife ; the whole 
arganaent againft the value of this confideration is, the *" 
plaintiff's affumption, that if the trial had proceededi 
the then Plaintiff would have (hewn in evidence that 
the then Defendant May had no title at all, and 
that, though he gave up all his claim, yet, as he 
bad nothing, therefore he gave nothing } this is an at- 
tempt to rip up the whole matter, and to put it on the 
fame footing on which it ftood 00 that day ; but the 
anfwer to it is, the Defendant gave the releafe as a 
price, and the Plaintiff was content to receive it as t 
price : the one paity was then content to take the te^ 
mainder of the advowfon only, and the other was con* 
tent to give it. That was therefore by his own admtf« 
fioR a valuable confideration, and muft prevail againft 
the prior frant in cooUcration of natural lofc and af • 
f e£tioa only* 

ibipberd 
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1 8o9« SiipUrJ Serjt. amtri. The firft qacftion if, whetbef 

'■ ^' / the plaintiff ii eftopped bj the deed of 1778 from con« 
9. tefting the defendant's title : and he clearly it not. If 

TheBiibopof ^ grantor, indeed, fliould recite in a fecond ? olantarf 
andOthcn. conveyance, that the grant wai made in conGderation of 
a fum of money, he would be eftopped by hit deed from 
difputing that fzCt 1 but it would ftill be open to the 
grantee in the firft conveyance to traverfe the payment^ 
and to (hew that the fecond deed was fraudulent. It 
makes a wide difference whether one claims under ano« 
Cher by a thle prior or title fubfequent to the matter 
which is to impeach his rights. And the plaintiff, who 
claims by a prior title, is not eftopped by any fubfequent 
udt of the father, although the father himfelf would be 
eftopped. Admitting the authority of Ottley v. Mannings 
the nl*zt qucftion here is, whether a voluntary convey- 
* ance be avoided by a fubfequent voluntary conveyance } 
for it does not appear that the deed of 1778 was given 
, for any valuable confideration. It is not f ufficieni merely to 
ftate in a plea that a deed is made upon good conCdera^ 
tion; the confideration muft be fet forth in the plea, that 
the Court may judge of its value. If the deed had been 
fiated to be made in confideration of a fum of money» the 
Court would have feen at once that the confideration 
was good; it muft alfo be averred, indeed, that the 
money was aflually paid. If a deed were made in confi- 
deration of marriage, that would fuffice \ but the mar* 
riage muft be fpecially averred in{>leading, to give the 
oppofite party an opportunity to traverfe ^t. This plea 
merely amounts to faying, that on the former occafion 
the defendant faid he had a title, and releafed that whichi 
he faid he had. The confideration was the defendant'e 
title againft the plaintiffs : in order to try the value of 
it, it is neceffary to aflt what was his daim, that it may- 
be fcen whether it was fomething fubftantial, or at leaft 

apparcatif 
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tpparently ib. If he had f«t out on the face of his plea^ 1809. 

a tide which was clearlv bad. which could be dubious to ' •"«' "■* 

Bill 
no one for amoment, the Court would not fay that a re« 9. 

leafe of that title would be a soodconfideration. And '^i Bidiop of 

EXBTBE 

fince no title is dated, none can be prefumed. ConGft- and Othei«» 
entlj with the whole of this plea, May might have had 
no grounds whatever for his (fretenfions. However good 
the plaintiflfs title may be, he could difproYe none of the 
fafis here ftated. The plea barely amounts to pleading 
that in 1778 Hill conveyed for good conGderation ; 
which clearly would be infufficient. If fuch a plea will 
avail, t fecond voluntary conveyance with a little con- 
trivance may always be made to avoid a former^ one : it 
is only neceflary to feign an adverfe title, and to releafe 
it, without ftating what it is. In this compromife there 
was no good confideration whatever moving towards 
CUrks Hill the father, for he was no party to the record 
in that fuit, nor could his eftate be at all affeded by the 
event of it. The matter in difpute was the right to the 
then vacant prefentation, which clearly did not belong 
to Cbarlet Hill^ on account of the prior grant of it to 
CiJu* If Majf upon eftablifhing an apparent title to 
the advowfon, had obtained judgment in that caufe, it 
could not have operated againft the rights of Charles Hilt^ 
who was no party to the aAion. At that time Hill the 
father had no fuch intereft in the advowfon as would 
enable bim to take a releafe. Until the father (hould 
have previouily defeated the firft conveyance, the whde 
eftate was in the fon, and the mere feleafe of Maj te the 
father could therefore operate nothing, becaufe the fa- 
ther had no eftate in him, confcquently it was no confi- 
deration. Xf//./447. ^ ^^^^ '^^ releafes of the right 
^ which a man hath in certain lands, &c., it behoveth 
(< him to whom the releafe is made in any cafe, that he 
<' hath the freehold in the lands, in deed, or in law, at 

^ the time of the itlcafe made." Co. Litt. 266. #. <' He 

u In 
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iSop. ^' to wliom a releafe oF a right is made mbft ha?e the 
^ ^' / " freehold.'' Whatever intcrca, therefore, paffcd from 
^^^ Samuel Ma^ under that compromife, enured for the be- 

The Bifhop of ncfit of Coohe only, and not for the benefit of ISIl. 
and Otheri* And fuppofing for a moment that the releafe of the next 
prcfentation to Coohe^ was a good confideration as be* 
twcen Maj and Co$ke^ yet the adrowfon not being ia 
Hill the father at the lime of the releafe to him, there 
« Was no good confideration moting towards him. But 

the confideration muft alfo be adequate, as well as y^ 
luable. Upton v. Sajfett^ Cro. El. 445. Anierfin J. fays, 
^ It is clear a fraudulent conveyance is not made void 
againft all, by that (tatute, but only againft thofe who 
afterwards come to the land upon good confideration \ 
for. fo are the words, and fo was the Intent of the fta« 
tutie; and therefore if a man who hath not good govern* 
ment of himfelf, makes a conveyance, by advice of his 
friends, of his lands upon truft, and without any confi« 
deration ; and afterwards one procures him, for five 
hundred pounds, or other petty confideration, to fell 
unto him land worth five hundred pounds per annum ; 
although this laft purchafer pays money, yet he Ihall 
not avoid the fird conveyance; for the (tatute was made 
to help thofe who came to land upon good confideration 
lawfullyi and not without confideration, or by any indi« 
* re£l means : and this cafe hath been refolved.^' Doe dem. 
Watfon V* Routkdge^ Cowp. 712. was decided on the fame 
ground. iTbe Court obfcrved that they had no means 
to judge of the adequacy of the confideration in this 
cafe, and the propofition muft be confined to fuch cafe$ 
where the confideration was fo fmall as to be palpably 
fraudulent. Such a deed, it was true, would not avoid 
a prior voluntary conveyance.] It is manifeft upon the 
face of this plea, that the confideration was fo fmali as 
to be palpat>Iy fraudulent* 

Lens 
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Lem in reply. There if great reafon to impute fraud ' 1809. 
to ihc plaintiff, who having been conufant of his father's * - ^ 
baying off this claim upon the eftate which he himfclf 9. 

derived from a voluntary conveyancCi and knowing that ThrBifhop of 
the father treated the defendant's title as real, and bought aodOtbets, 
it as fach, is now deGrous to difpute the confide ration 
he was to pay for it. The defendant's whole argument 
refts on the fuppofitioni that the father colluded with a 
ftraoger to defraud the fon by the fecond conveyance^ 
which is inconfiftent with all probability* It is very ap- 
parent what inducement the father had to join in the 
cmnpromife between Cooke and Maj : he then had in 
himfelf and his fon the whole advowfon, except the pre* 
fentation granted to Coote^ and wiflied to quiet the title : 
he therefore came in, not upon a device to defeat the 
right of his fon. But to confirm it, the iotcreft of the 
£ither and fon then being one ; and it is too late now to 
iay that the fon is not eftopped as well as the fathen 
The plaintiff has not pleaded that the f«cond conveyance 
is frandolent, which he might have done if it were fo. 
The argument drawn from Lht/ftgn to (hew that a re^ 
Icafe could not operate, begs the que(Uon« for if the fe- 
cond was a conveyance for valuable confideration, the 
father ftill retained fuch an intereft that the releafe 
would operate: but that argument is of no avail for 
another reafon, namely, that the deed contains the words 
give and grant, which will pafs the eftate, if the word 
releafe will not. In the cafe of Roe v. Mittan, 2 Wtls^ 
356. where a widow having a rent charge iffuing out of 
the whole of an eftate parted with her fecurity on the 
whole, and took a fecurity on a part for the fame fum^ 
in confideration of having a remainder over limited to 
her younger children, it was held to be a conveyance for 
a Taloable confideration. That cafe coincides with this 
in two points I firft| thatMt was a relinquiflfaing of the 

Voft. II. 6 whole 
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1809. irhole in confideration of a part, and fecondiy, it protet 

^^^^"^^ that there may be other vaiuabte confidcrations befidcs 

V. money. 
The Bilhop of Car. adv. vulU^ 

EXKTEIfr 



a^d 0(bcn. 



Mansfibld C* J. now delifered the opinion of the 
Court. This is a writ of quart impedH agaioft the Bt« 
fliop of Exeier^ and Edward Tiamp/on May and Richard 
Langdon^ who have obtained from the biOiop the inftitu^ 
tioo of Langdofi, upon the preientation of Maf^ to the 
living of Fremington. The title of Cbarla Hilly the 
Plaintiff in this adion, depends on a deed executed to 
to him by his father, and fet out in the declaration. I 
take no notice of what is pleaded by other perfons, only 
what is pleaded by May. His Lordfhip then recapitu* 
lated the fubftance of the firft plea, and obferved that the 
next plea (lated the fame things, and further alleged 
fraud in h€ty on which ifiue was joined. The repli* 
cation to the fir(V plea is. that Samuel May had no in- 
teieft in the premifes : to this there is a demurrer, an4 
two or three queftions are made. The great objedion 
and ground of demurrer to the replication is, that 
it is jttft the fame thing whether S. May had or 
had not any aAual title; for he gave up whatfo- 
CFer he had, and therefore* it is quite immateiial what 
be had. The ground on which the Defendant pro« 
ceeds is, that the deed of 1773 was a voluntary deed 
without any confuieration but love and natural afFedion, 
and therefore void agaiuft a purchafer for a valuable con- 
fideration by the flat, of Eliz. That S. May is a pur- 
chafer from C, Hill; and therefore, being a pi^rchafer, 
the voluntary tronveyance previoufly made from father to 
fon, became void againft him. Now on the general 
dodtrine that voluntary deeds, however reafonable, arc 
void againit a fubfequcnt deed in confideration of money, 
there can be no doubt ; for very ftrong cafes have de- 

cided. 
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tided, that if a man after marriage make the moft pru« ^ iBo p. 
dent fettlement on his wife and children^ fuch a deed as ^^^^ 

every wife man mud approye, if the father is dilboneit v. 

enough to fell it for money afterwards, he may. The ExUir 
qacftion therefore is, whether this is a releafe made for *"d Others 
a raluable confideration. There can be no doubt in ge« j /A O ^'^J 
neral. that the giving up a right, without fraud, is a va« 
luable confideration ; the releflbr parts with that, for 
tirhich the other party may very reafonably give money % 
bat it is fuggelled on the other fide, that this might be 
done fraadulently on the 'part of the father to cheat the 
fon. It might be fafficient to fay we do not prefume 
fraud ; but that if there be fraud, it (hould be the fubje£l 
of a plea ; but it is exceedingly difficult to difcover how 
fraud coald be committed here. The father might have 
fold the advovfon for a fum of money at once, and no 
doubt, if his objeft was to defeat the eftate, which 
he had before given to his fon, unqueftionably he would 
thereby have acquired what he wanted : but it is not 
Kkely that he wiOied to give to May^ rather than to his 
fen, the next prefentation after that to which Cooke was 
entitled. One cannot fee what advantage he could get 
by this txanfadion, for he got no money; we muft 
therefore conclude that the releafe was intended for 
fecutity to his fon*s title, and that he thought it bene- 
ficial to his fon's title to make this bargain. And ia 
this view of the cafe, the fon will have the benefit of 
this releafe in his future right to the advowfon. The 
Plaintiff might have replied fraud in the father, if he 
wodM, and might have gone to iflue on it } but he has 
oot. We are therefore of opinion that the Defendant 
is entitled to the judgment of the Court. 

Judgment for the DcfcoddoU 
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Jtmt %Q. Ludlow and Wife, Conufors. Drttmmokd and 

Others, Conufees. 

A ^wfur^on- CfELLON Seijt. on a former, day had moved that a 
•r/i/ may be Ic O g^^ ^^^ ^^^^ ^.^^^ pafa/ which the partica had 

intention is to covenanted to ievy, but which the c jrograpfacv had re- 
pafsffTcralmefne f ttfed to allow, under the idea that this fpeciet of fine 
particular eftaies, ^^g ^^^ t^c proper fine to pafs an cftate in fee. Silhn 
to fi''^*^'"' contended, that it was at the peril of the party what 
might be the operation of the fine .levied, and that the 
rare occurrence of a particular fine did not render it pro- 
per that the officer of the court (hould prejudge the 
queftion, and refufe to let it pafs. The premifea in- 
tended to be conveyed had been devtfed by a will which 
firllgave an eftate for life, with fevend intermediate 
eftatei of inheritance, with the ultimate remainder over 
in fee ; but fome of the limitations were fo framed, that 
it was very doubtful whether they gave merely an eftate 
for life or any greater eftate, and the parties had been 
advifed to levy this fpecies of fine, becaufe at fine fur c§* 
, mffanci de droit might poffibly work a forfeiture of fome 

of the eftates intended to be conveyed, and fo defeat 
their intention ; whereas a ^nt fur conrejjit would equally 
pafs an eftate for years, for life, in tail, or in fee, as 
Mr. Cruife obferves. On Fines, 65.: but 2 BLCom.^ to 
which he refers as his authority, does not enumerate the 
two latter eftates. Or fuch a fine may be levied, as 
Mr. Prefton remarks in his work on conveyancing, 212, 
by the words, *< all and whatfoever other eftate 
<< the party hath in the premifes.^ The cStCt of 
fuch a fine was much confidered in the cafe of Piggvt 
9n the dermfe cf Lee v. the Earl ofSalj/burj, 2 Med. 109. 
T. Jon. 68. 2 Lev, 154. 3 Keb. 321, &c. And though 
the Court came there to no deciiion upon the point, it 
' feems to have been confidered that fuch a fine was good. 

In 
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Li the cafe of LeiUiullier y. Traej^ 3 Ati. 728. 730. 
Lord Hardnmcle Chancellor, held that a dntfur concfffit 
night well pafs a revei fion in fee. 

Cur. adv. vulU 

Oa this dajr Mamsvield C. J. obfervedi that .^^/ 
Sjmioleef^apby^ which had always been cfteemed a bool^ 
of authority, /arr 2.'/ i27.> contains a precedent of 
facha fine in the wordSi quodpradiB. H. V M. concef^ 
Jtrunt H nddiderunt tenementa pradiBa cum periineniiit 
fr4fate T. ft btredibus fuis^ durante vtti ipfius M. with 
warranty of the f^me eftate. In/ 63. a like fine is le« 
viedi wiih a grant of two terms of years, if a life fo 
loog l^ft, ren^ainder for lifci with the reyerfion over in 
fcce 

Heath J» obfenred, that anciently the courts would 
not permit fuch a fine, but that in the cafes cited pn thq 
morion, it was taken for granted in argument that fuch 
a fine might be levied. 

Rule abfolute («). 

(tf) Bfit fet Se^ftmi^ ▼. Barker^ pofi. t/fieb. tenSf 1809. 
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^rHIS was a writ of error brought to reverfe a judg- If it can be dif- 
mcnt of the Court of King's Bench. The Plaintiff c«n«l on the . 
below declared upon a policy of infurance, effeded by . ^ f 

the Plaintiff, af agent, upon the fliip Ojf^/mf aqd her Court of prize, 

tbat the Court 
coDdeiQued on the ground that the property was enemy's proptrty» the fenteDce Is 
GOQclufive evidence in the courts here that the property was not neutral s 

Although it appears on the face of the featence that the prize (^ourt attained that 
coadufion through the medium of rules of evidence and rules of prefuroption efta- 
Uilhed only by the particular ordinances of their own country, and not admlffiUc 
•D general ncinciplst* 
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.1809. cargo, both warranted Damjb^ at and from tfae ifland of 

ft. Ttomas to the coaft of Africa^ during b^r ftay aa4 
trade there, and at and from thence U> Surinam^ with 
Gladstome* leave to call at Bermuda on her outwaid paflige, and 
to exchange goods and flaves with any veflels. The de- 
claration averred that James Hazzeil^ James Murphy^ 
and R. D. Jennings were inlerclted in the fliip and 
cargo to the whole amount infaredi that they were 
at the time of the infurancei lofs, and aAion brought^ 
Dant/b fubjeds, and that the (hip and cargo were /><7« 
rijb : the lofs averred was a capture by perfons unknown ^ 
Upon the trial of this caufe at Gui/dhalt, a fpecial verdidl 
was found, which in fubftance dated. 

That the Plaintiff^ as the agent of ffazzeO, Mufpij, 
and Jennings^ and on their account, efieQed the policy 
in que (lion, which was fubfcribed by the Defendant^ 
npon the (hip Oxholme and goods. That the cargo was 
loaded on board the (hip at the ifland of St. Thomas for 
the voyage infured ; and that the (hip Oxholme was at the 
time of lading of the goods on board, and of the mating 
of the policy, and until, and at the time of the capture 
and lofs, a Danl/b Jb'tp^ and the property of Hazzelli 
Murphy, and Jennings, and that the cargo was alfo 
Danijb property, being the property of Hazzell and Co. ; 
that Hazzell^ Murphy^ and Jennings were, during all 
the time afortfaid, ^Mi^/^/iV of the King of Denmark^ re- 
fidingand domiciliated at the Dani(h ijland of St. TbomaSji 
and interejled in the fiip and cargo to the amount in- 
fared. That the (hip at the time of her failing, and 
during her whole voyage, until, and at the tinae of 
the capture^ had on boards to (hew that (he was a 
Dani/b (hip, the papers following, viz. a Laiv^ pafe^ a 
Mediterranean pafs, a bill of fale", a mufter roll, a ntea-* 
fare brief, a certificate of property, and every other do^ 
,. eument uft^ally carried by Y^AmihJhips. That the fird and 
fecond mate, and other oncers, and the crqw of the 
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fbip at the time of the voyagCi were Danes and MwecUstf 
ucept one man, who was an American i and that not 
one man on board at the time of the capture was a fub* 
jeA of any nation in a date of hoftility to France. That 
^ at the time of making the policy, and from thence, un- 
til and it the time of the capture, there was opien war 
between Great Britain and France. That the (hip with 
her cargo on board failed from St. Thomas^ and in the 
courfe of the voyage infured, was captured by two 
French frigates, and carried into the French ifland of 
Senegal, where proceedings were inftituted before the 
tribunal for deterniining queftions of prize $ and that 
Court, upon the grounds dated in the following fentence^ 
condemned the (hip and cargo as goad and lawful prize^ 
and ordered them to be fold ; and that they thereby be- 
came wholly loft to the aflured. The fentence of con- 
demnation was as follows : *< Liberty. Equality. I, 
Emilie Blanchot, commandant and adminiftrator of Sene* 
galf Goree, and their dependencies, afTifted by Citizen 
Sebajlian Malvoire, chief of the civil courts of the marine 
in this ifland, P. A. Alarca, and Paul Bents, merchants, 
of Awar, and Jofeph Francois Charboniere, regiftrar of 
this colony, having feen the verbal procefs of the cap* 
ture of the (hip Oxholme, carrying Danijb colours^ Cap- 
tain J. Fcnvle^ feizcd the 30th of Germinal laft by the 
frigare of the Republic Regemree^ commanded by Citi- 
zen WVlimets, capitaine de vaijeau\ havmg examined 
and compared all the inftruments and papers relating to 
the faid (hip Vxholme, particularly two mufter rolls, one 
in the Dani/b lauguage, dated I5ih November 1 797, and 
the other in the Englijb language, dated J7th November 
1797, ^'^^ ^ '^'^^ ^^ ^^^^ ^^ '^^ aforefaid (hip, dated 24th 
ikfflyi79(5, figncd J. H. J.PlewJber\ confidcring that 
the veflel, of what built unknown, was fold to a fubje£b 
of a neutral power only fmce the declaration of the pre* 
G 4 f«»^ 
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1809. fentwar, aind that the bill of fale makes no mention 
cither of her place of built» or of her original owner ; 
that the mate, and the third officer, were naturalized 
Oladstomi. Danes only Gncc the declaration of the prefent war ; 
and that the greateft part of the white men of the crew 
were fubjefts of hoftile powers; I decree the faid veflel 
the Oxholmey to be good and lawful prize^ eonfirmablj to 
the Jcibf I itit and 1 2ib articles of the regulations cwam^ 
ing prizes^ of the 2vjl O^ober 1 7441 which are thtts 
worded : " Every veflel of enemy's built, or which fliall 
have been owned by an enemy, fliall not be deemed to 
be neutral, or belonging to an ally, if there be not found 
on board fome authentic inftru nents, certified by pub* 
lie officers^ who may afcertain the date of them ; which 
prove that the fale or transfer thereof was made to fome 
one of the fubjf fis of allied or neutral poweri before the 
declaration of the war," &c. ^* No refpcif) fhall be 
paid to paflports granted by neutral or allied powers, 
either to the owners or matters of veflTels who are fab* 
jeQs of hoftile dates, if they were not naturalized be- 
fore the declaration of the prefent war*'* *' All foreign 
yeflcls (h<ill be lawful prizes, on board of which there 
fliall be a fupercargo, merchant, clcrky or marine officer 
of any of his m^jefty's enemies, or of which the crew 
fiiall confift of more than in the proportion of one third 
of feam^n who are fubjeAs of hoftile dates.*' Accord- 
ingly* I decree the faid veflel the Oxholme to be fold in 
the ufual form, and the proceeds to be delivered to 
whoni of right they belong. Done at the government 
houfeof the French ifland of Senegal. , Signed, Paul Be* 
nis, Marea^ Malwre, Blanchot. Charhniere, Regiflrar.'* 
But whether, &c. The Court of King's Bench gare 
judgment for the Defendant. 

This cafe was argued in the Exchequer-chamber in 
Trinity term 1808, by Jennings for the PlaintiflFin error^ 
and Scarlett for the Defendant 

Jennings 



Bolton 



IN THB FORTT-MINTH YbAR OF GEORGE lit. t9 

Jmtmgt for the PlainriflF. The principle was laid 
down by Lord Mafufietd in the cafe of Bernarii t. McU 
itiiXt 2 Doug. 574., that no fentence of a foreign conrti 
oa the face of which it did not ezprefslj appeati that the Glad»toiik» 
oondeniDatton proceeded on the ground of the prise being 
tnmfs property, was conclufive to difaffirm the war-* 
ranted neacraiity. The cleareft inference of enemy^ 
property^ if the fz& is to be gathered from the fentence 
by inference only, will not fuffice. The cifes of Foliar J 
T. BeU^ 8 7. R. 434. Price v. BeU^ i Eajl 663. Mayne 
Y. Wolier^ 2 Park. 6 cd. 474., are all confonant to this 
principle ; and if it had been ftill adhered to, much in- 
jaftice would hare been avoided. The firft cafe which 
departed from it was that of De Souza r. Ewer, decided 
at Nt/l Prius by Lord Kenyon C. J. at the Guildhall fit- 
tiogs after Hilary term 17^99 reported in Park^ 4th 
ed. 361. ; but his Lordlhip in a fubfcquent cafe of //>/- 
§rm f. Rhfides^ 8 T. R. 444. n. defired that it might no 
longer be confidered as of any authority, and it is there- 
fore unfit that a decifion which has thus been reconfidered 
and annulled by. the fame judge who pronounced it, 
fliottid again be fet up. It does not appear on the face 
of the fentence, that the neutrality of the Oxholme was 
ID queftion before the court of Senegal. The fentence 
itfelfcxprefslf declares that flie is a neutral, but imputes 
that fhe became fuch after the commencement of the 
war. The Coii^rt muft therefore neceflarily have con- 
demned hor as a neutral ; the fentence, it is true, fets 
oats a number of French ordinances, which have not 
been complied with, but it does not ftate the failure ta 
obferve them as an indication of fraud, and of enemy's 
property, but as the fubftantive ground of condemnation. 
The ordinances require that upon the purchafe of a (hip 
by one neutral of another, certain things (hall be per- 
formed, which may often be impoffiUe ; but thefe being 
merely French ordinanceS| tad not founded on the law 

of 
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1809. ^f nations, arc not obligatory on the Danes. The fen- 

tcnce evidentljr proceeds on the abfence of a fingle docu* 
ment. The ^ords good and lawful prize oocar in all 
OirAi>3T0NS« icntencesi and although they are found in this, the 
whole fentence appears to proceed on a ground which 
fortifies the warranty of neutrality. The fentence ftatea 
that the mate and third officer are Danes naturalized 
fince the war began ; that the greater part of the white 
men of the crew are fubjeAs of hoftile powers. The 
court below relied on thcfe circumftances, and fuppofed 
that the Ftenck court decided on them as indida of ene- 
my's property ; but they are fuch as could not legiti- 
aaately warrant the Fretsch court in coming to this coo- 
clufion. Lord Kenyan C. J. thought that the French bad 
BO right to make ordinances to bind other nation. In 
the cafe of Pollard ¥• Bell the French fentence proceeded 
on the ground that "the captain's quality of enemy 
** fenred to legitimate the prize j" yet the Court held» 
that the warranty of neutrality was not broken : And in 
Bird ^. AppleUn^ 8 ST. R. 565., Lord Kenjw faid| that 
the cafe of Pollard ¥, Bell was decided after great confi* 
deration. The judgment of the court below will amount 
to a decifion, that all fentences of condemnation what- 
ever difaffirm the warranted neutrality. The cafe of 
Lothian v. Henderfin^ 3 Bof i^ PulL 505. does not aSe£fc 
this cafe ; for the fentence there exprefsly finds that the 
fhlp was not neutral property, but " was to be deemed 
«« the property of the enemies of the Republic." In the 
cafe of Kinderjley ?. Chafej 2 Pari, 6 cd. 4S6. it clearly 
appears on the face of the fentencei that the (hip was 
condemned on the ground of its being enemy's property. 
In the prefent cafe no fuch grounds appear on the fen<» 
tence. But even if the fentence did condemn it as ene« 
my's property, it is not conclufive againft the Plaintiff 
iii the prefent aflion. In the Duchefi of Kingston's cafe^ 
1 1 St. TV. 198. a diftinAion was taken as to the effeft 

of 
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of feoteiices in rem : tb«t thej coneloile tbe |»ro|^ity of 
the tb|Og agaioft which the procefe ]8» bnt chat they ana 
BO further adniflibU ia other courts having equal cog- 
Bigauce of the caufci as evidence of perfanal rights, than 
fo far as their juftiee ia apparent ; and that as to ail pcr<* 
iboal right8» tbe party. aSeAed is at liberty to impcaeh 
tbe fenteDce. \^MansfiMC. J. obferved, that thisargu* 
ffleot would go to impeach by collateral evideoce every 
fcotence that could be pronounced, and the authority 
died either could not be law, ox was mifunderftood.^ 
A condemnation^ in order to bind the property, muft be 
the aA of a court of competent jurifidiflion* But it ap« 
pears on the face of this fentence, that it is not the nft 
pf a competent court of priae. In the cafe of the Cup' 
Flad Oyen, i Rohinf. 135. Sir W. Scoit determined, thflC 
a court of prise miift be conftituted not only in confor* 
aity to the general fpeeulative principles of the law of 
nations, but to the ufage and pradice of nations. Bnt 
this court has none of tbe charaflers of a legal court of 
prize. 
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Sforle^i tonfra. The fpecial verdid exprefsly llatest 
that the proceedings were infticuted before the tribunal 
for determining queftiona of prize ; and the names and 
titles of the peribns adjudging do not militate with this ; 
Bor is it to be therefore inferred that thefe perfons are 
pot commiffioners of prize, becaufe they call themfelvei 
by other defcriptiona^ if, however, there had been any 
doubt on this point, it was a queftion to be fubmitted 
tbe jury. It is unneceflTary to go througrh the cafes thaC 
hare been cited, for nt^ne of them, not even Btmardi v« 
Mutant^ is applicable. It may be admitted that if the 
fentenoe does not proceed on the ground of the (hip 
being enemy's property, it ia not oonclufive againft the 
attttralitytf The whole queftion therefore turns on the 
(ooOmdion of the fentence : the' circumftances of fofpi-* 
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cion which are ftated, thai the (hip 10 of built unknown, 
that it has been fold to the neutral fince the commenee* 
ment of the war, which is not only a violation of the 
Frtneh ordinances, but in fome cafrs would be deemed 
to violate the law of nations according to our own inter* 
pretation of it, all are pregnant with fraud. The loth 
ordinance is a rule of evidence by which the French 
court was boundi and although it might not be the rule 
of evidence in our courts here, we are not the left bound 
by the French fentence. Several a£ls of parliament pre« 
fcribe particular modes of evidence in this country : the 
IBtttiny aft makes the copy of a foldier's examination 
evidence of his fettlementi of which the examination 
itfelf is not evidence. Suppofe a caufe to be tried in 
8c9ila9id depending on this qucftion ; it is impoffible to 
contend that a Scetcb court could rejeA the evidence of 
an order of the court of General Quarter Seffions in this 
country adjudging the fettlement, upon the ground ihat 
their adjudication was founded on no better evidence 
than fuch a copy, and that a rule admitting that evidence 
was unreafonable. Sir JT. Grants Matter of the Rolls, 
well lays down this dodrine in the cafe of Kinder/ley y. 
Ctafi, where he fays : « It has been matter of com, 
« plaint againft us, (how juftly, is another confidera* 
<< tion,) that we have no fuch code, (as the ordinance 
ff of L$fiis XIV. of 1681,). by which neutrals may 
<< learn how they may prou€t themfelves againft capture 
« and condemnation. Now the [JrwrA] court in this 
«< cafe focms to me to have well and properly underftood 
« the cffea of their own ordinances. They have not 
<< taken them as poGtive laws binding on neutrals, but 
^ they refer to them as eftabliihing legitimate prefump- 
^* tions, from which they arc warranted to draw the 
<< concluGon, that it is neceflary for them to arrive 
«f at, before they are entitled to pronounce a fentence 
<< of condcmnatioB." It cannot be conceived from read*. 

. ing 
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iflg this fentcncci that the (hip was condemned as law- 
fttl prize upon the ground of being a fmuggler, or for 
aof other fifcal purpofe : it is apparent that (he was 
condemned as prize of war. The ordinance^ it is true, OLA»fTOXE« 
does not fay in eiprefs terms that under fuch circum* 
fiances a (hip (hall be deemed enemy's proper tyi but it 
fays (he (hall not enjoy the benefits of neutrals or allies : 
and as there are but three known relations of nationsy 
neutrall, allies, and belligerents, if the two former are 
excluded, it neceflarily follows that a (hip belongs to 
tbe latter. The pradlice of the Frencb courts requires 
tbe captured to exhibit proof that the (hip was not 
owned, and not built, by an enemy i and although there 
if no proof that (he was owned or was built by an cnemy^ 
in the abfence of evidence to the contrary, the court . 
condemns her agreeably to thofe ordinances. The lan- 
guage of tbe court of Senegal then, in pronouncing this 
ientence, amounts to this j that according to the rules 
of evidence which have laid down to afiifi them, they 
declare this to be enemy's property. And in all cafes 
where the court draws the conclufion of enemy's pro- ' 
peity, whatever be the premifes on which they form it, 
the decifion is binding. In the cafe of Baring v. Ciaggett^ 
3 £^. 20I. the fentence of condemnation was entitled 
'< the condemnation of the EngHjb (hip Mount Vernon^* 
and Lord Ahanley C. J. obfcrved, that if thofe words 
were to be deemed part of the fentence, they were o£ 
themfclves imperative on the court to hold that the war« 
ranty had not been complied with, but that whether 
(he was condemned as not being an American^ or for not 
having th«fe documents which entitled her to the privt* 
leges of an American flag in the court of a belligerent 
power, the fentence was conclufive. The cafe of Bar* 
ziilaiY.LtwiSf 2 Part, 6 ed. 469., and mahy other cafes» 
have proceeded on the fame ground. 

t Jennings 
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Jennings in reply. This cafe exidly coincides 4n^ 
tfaar of KinJerJUy v. C&^. The contraft here is, that 
the ftiip is neutral, not that (he ihall be fo navigated a^ 
the Frincb ordinances require neutrals to be narigated^ 
and the fentence exprefsly ftates that (he ia hetitral, and 
thereby (hews that the Plaintiff has complied with tb^ 
warranty. Cw^* adv* vulL 



On this day MansfiblIi C. J. delitered the opinion 
of the Court. 

The que (lion here is, whether the fentence of cbn^ 
dcmnation on which the defence to this a£lion is founded^ 
is conclufive evidence againft the Plaintiff, that the Oiip 
kifured by this policy wa» not a Damjb (hip. The in^ 
furance is on a voyage to St. Thomas : the (hip is taken 
in the courfe of her voyage, and is carried into a port 
in jl/rica and condemned. The fentence of condemna- 
tion was given in evidence, to prove (he was not Dmntjb^ 
as warranted : A fpecial vcrdijl was found, ftattng the 
fads. If the Court were at liberty to look out of the 
fentence, there is very little doubt but that the fentence 
was wrong, and that the (hip and cargo were tiantfh as 
warranted *, but if we are not at liberty to look out of 
the fentence, it is very little material what were the cir- 
cumftances of the cafedn which that fentence was given^. 
The part of the fpecial •^erdiA then on which the cafe 
depends, is the fentence of the court of Senegal (which his 
Lordfhip read). It is fuficient to obferve, that every 
letter relating to the (hip's papers (hews that the queftioa 
was, whether the veffel v^as Dani/b^ and neutral pro- 
perty ; and that it 'all goes to (hew, that according to 
the rules prevailing in the courts of France^ grounded 
on their ordinances, the property was not. neutral. Ia 
feveral cafes, fentence^ of foreign courts have been held 
not to be conduGve evidence on this head, becaufe on 
the face of them it has appeared^ perhaps inadvertently^ 

that 
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that the (hips were condemned, not becaufe they were iSep* 
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eoemy's property, or not neatral, but on fome collateral 

matter, as the not having certain papers on board ; but *'" V. 

fttch authorities do not apply to any cafes where the G^'Adstomi. 

Courts have determined, as here, to condemn the veflel 

as not being neutral. If they come to the cencFu&on, 

it is quite immaterial through what media they airive at 

it. Several circumftaoces here would have created fuf* 

pidoo inlmy court, and they could not have been men* 

tioaed in this fentence on any other ground than that of « 

its being a queftion whedier the property was neutral or 

not In the cafe of KindirJUj v. Cbafi^ at theCockpie» 

the Mafter of the Rolls has well explained in what light . 

tfaefe fentences are to be coafidered. It is not that the 

cottits of foreign nations can condemn pn their own or- 

dinancesi for they do not bind other nations } but tliole , 

ordinances are for the moft part rules of evidence, or 

general principles of juftice, adopted for the guidance of 

dieir own courts; and if the property is condemned 

theienpoo, though the rules might not be found in the 

courts of this country, and though all the French dine* 

tions about the (hip's papers are not binding on ui, we 

muft be bound by the feotences pronounced upon thofe 

rulei. Therefore the judgment of the Court below muft 

be affirined. 
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Jun9%u Clutterbuck^ Demandant ; Debary, Tenant; 

Langton, Vouchceb 

The Coort npHE attornej employed in this cafe had received in« 
would not per- ftrttftions to prepare a deed to make a tenant to the 

toL\i«7edbr precipe, in order to fuffer a rccotery of all the mef- 
infertiRg a pirifti fuages and lands of W. G. Langim the father, and W» 
mot named in the q^ Langtan the fon, in the county of Ghucefler^ which 
Sit'tMi* * were formerly the eftate of Bridget Langton in fee tail, 
precipe^ although ^i^i^ remainder to herfelf in fee. Amongft thefe pre- 
it appeared that mifes was Si/Ion farm, which lay partly in the parifh of 

wmSl^thcin- *i^'" *""? P*"*y *° '•** P*"*** ®^ Pucklicburch. The pa- 
ftruAiont given ^^ ^^ PuekUchireb being inadvertently omitted both in 
for preparing that the deed to make a tenant to the precipe, and in the re- 
deed, and that the ^ 
lands were parcel ' 

ofthe eftate of an 
anteftor, all Shepherd Serjt. now. mored to amend the. latter, by in- 

whofe eftate was fcrting the name of that pariQi. The Court were at firft 
intended to pafs. .... • 1. 1 ..... ,^ 

mchned to permit the amendment, conditionally on the 

parties filing an affidavit, dating the fad, which did not 

appear by the affidavit then before the Court, that the 

lands in PucUeehurch were parcel o£ the eftate formerly 

of Bridget Langton / but on the affidavit of the cifcum- 

ftances being produced in the following term, the Court, 

adverting Ve the omiffion in the deed, obferved that as to 

the land in PuckUeburcb^ there could be no good tenant 

to the precipe, and therefore rcfufcd the amendment. 
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Gladstone v. Gildart. J'^ '^ 

"PHIS was an zStion for money had and received. Voder the LU 

brought to recover back from the Defendant, who ^^^^'/dockaas, 

wascolUaor of the duties payable at the docks in the ^ii"'' ^'^^'^^ 

^ ^ a Cr. 3. r. So- a 

port of Liverfdol, the fum of 33/. 15/. 3</, which had vefTel which 

been paid by the Plaintiffs by compulfion, and under a c^^^*** out from 

proteft. Upon the trial of this caufc at Lancafter, at the \^^^{^^ 

Spring aiBzcs 1809, a fpedal verdia was found, which cargo] andrt. 

ftated ii^fubftance, << that the (hip Kelton^ whereof the turns with a 

Plaintifi then and ftill were the owners, bcloneing to ^^^* ^"^"'^ 

J .« . 1^ r r- . . -* . only one doty, 

and regiftered at the port of Ltverpoolt was in September although (he may 

1807 aboiit to clear outwards from Liverfool with a have traded to 
cargo of goods for Halifax in North America j and that in^«''"^diate 
thereupon the Defendant, being the colleftor of the dock more'tban one 
duties of the port of Liverpool, as fuch demanded from cargo during her 
thePlamtiffs, as the owners of the faid (hip, payment of sbrcocc. 
33/. IS/, id. as and for the Liverpool doci. duty, by him aa7*'m!rfj*b^'ihe 
infifted to be payable on her fo clearing out, and refufed rate impofed 00 
to permit (he (hip to clear out until the fame (hould be ^fpt trading 
paid. Whereupon the Plaintiffs, as the owners of the ^^'"'f' Liverfoel 
uid ihip, paid to the Defendant, as fuch collector, the tantofthefrveral 
ntoi «f 33/* 15A 3J0 in order to enable the (hip to clear ports to which 
•ttt and proceed from Liverpool for Halifax. That the J^ JJ,^^^^^^^ 
Aip did thereupon clear out and proceed with her cargo 
from livetfool to Halifax, where the fame was Jif« 
charged, and Unpther cargo was (hipped on board the 
&id (hip at Halifax fotDemarara in South jlmericai with 
vhick laft mentioned cargo the fame Ihip afterwards 
failed from HaBfax and aniTcd at Demarara^ where th^ 
fame goods were difcharged, and another cargo of goods 
was thercopon (hipped on board the fame (hip at Dema* 
rara for Lhirpo§t, with which laft mentioned cargo the 
(ame(hip afterwards failed from Demarara for Liverfoolf 
YouU. • H and 
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tSop. and vrith the fat me cargo arriTed there ia June i8oi» 



That upon her arriral at Liverpool^ the Defendant, aa 

Glaijtoke ^^^j^ collcaor, demanded from the PlaintiflFa, a8 the 

GiLDAaT. ' owneri of the Ibip, payment of a further fum of 

?3'* ^S^' 3^* ^* ^^^ ^^' ^^ Liverpool dock duty, by him 

infifted to be payable ou her entry inwardSi and refnfed 

to admit the fliip to enter until the fame fliould be paid. 

Whereupon the PUtnttA, as fuch owners, paid to the 

Defendant, as fuch colledor, the fum of 33/. 15/. 3JL 

in order to obtain an entry inwards for the faid (hip into 

the faid port of Livorpool^ having firft protefted to the 

Defendant, as fuch coUeflor, againft the Talidhj of the 

. demand. But whether, &c. 

The duties in queftion were firft created by an aft 
pafled %Jnn. c. 12. the preamble of which recites that 
the entries into the port of Liverpool had been found fo 
dangerous and difficult, that greft numbers of ftrangera 
and others had frequently loft their lives, as well as fliipa 
and goods, for want of proper land-marks, buoys, and 
dther direQtons into the faid harbour, and when fuch 
fhips had entered the faid port, had been ezpofed to 
great dangers for want of a convenient wet dock or ba« 
fon ; and that it was conceived to be highly nece Ary 
for the prefervation of (hips, that a convenient wet dock 
or bafon fhould be made, and that at the entrance into 
the faid port and harbour, l>uoys fliould be placed, and 
neceOary land-marks ercAed: and alio reciting that the 
mayor, atderuKo, bailiffs, and. common council of the 
borough, in order for making the faid dock or bafon, 
had granted a piece of ground, containing four acres of 
thereabootSi parcel of the wafte of and belonging to the 
ftid borough and corporation. But forafmueh as making 
she faid dock or bafon, and the flnices and canals theteto 
intended to belong, and for prefetviog and maincaioiog 
the fame (when made), would coft more thati the inha- 
bitants of the borough and corporation could raife^ and 

a- • that 
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that the fame could not be efk€ted without the aid and 
affiftance of all perfona trading to and from the fame ; 
and the hazard and danger all (hips are czpofcd to for 
want of fttch advantages, would be by this meana in a 
great meafure taken away | it was bf the firft fedioa 
eoaded, that the faid piece of ground (hould for ever be 
and remain to the ofe, intent, and purpofe before men* 
tioned. And by the third fefiion it was enaded, that 
for the better efie£ling and fapport of the premifeSf 
there (hould, from the 14th Jufu 1710, for the term o{ 
ai years, be paid unto the mayor, &c. or to their collec- 
lois or deputies, for every veflcl, (the Queen's (hips o^ 
war, and others employed in her majefty's fervice only 
excepted,) trading or coming into or out of tie faii port 
with any goods or merchandize, (the limits and extent 
whereof are as far as a certain -place in Hoylaki called thi 
Redfiones^ and from thence all over t^e river Mtrfij to 
Warrington and Frodjbam bridges,) by the matter, owner 
or owners of fuch (hip, the feveral rates, tonnage, keeU 
a^e, or duties (according to the full of their ^reach and 
burthen,) thereinafter particularly rated and defcribed, 
for every ton of burthen of fuch (hip, &c. (that is to fay,) 
for every vcfTcl ufing the coafting trade of this kingdom, 
trading to and from the faid port to aoy part of Bri- 
tion or Waks^ the feveral rates and duties following, 
(that is to fay,) for every (hip fo trading between the 
laid port and &• David's Head or Carljfte^ 2d. per ton $ 
and for every velTel trading between St. DavitFs Head 
and the Land's end, or beyond Carlifte, to any part in or 
00. this fide the Shetlands^ or to and from the Ifle of Man^ 
2d. per ton \ and for every veflel trading to any part of 
Inland^ up the Queen's channel beyond the land's end, 
or beyond the ihetlands^ 4^. per ton } for every veflel 
trading to and from Norway^ &c. Bd. per ton } for every 
f cflcl trading to and dotn Howfound/andf &c. I/, per 
H 9 toni 
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1809. ton ; for every veflel tradtog to and from the Wefi bt* 
* "' ^ dSi>/| Firginiat or any other part of America^ ice not 
v« uamed before, i/. 6d. per ton. The fourth fe£bion di- 

.CiLDART. ttSicd that fuch duties ihould be paid at tie time of fucb 
Jbifi dtjkharge^ tither inwards or outwards^ at tbt cu/hm^ 
h$ufe in the faid port ^ ft as nojbip Jbould hefukji^ or Hable 
to pay the duty but once for the f ami voyage^ both out asiJ 
tome, notwithftanding fuch Jbip might go out and re* 
turn back with a lading of any goods or merchandize. 
It was provided by the 1 7th feAioni that the duties (bould 
not attach on any veflel which Ihould be forced into the 
harbour by dtftrefs of weather, or of the enemy, or 
otherwife, and (hould in the fald harbour or dock Jtf- 
charge or unlade in order to repair any damage done to, 
or fuftsined by fuch fliip or veflel, and (hould relade the 
goods and merchandizes fo difcharged or unladen ; nor 
to charge any (hip or veflel with the duties aforefaid, 
which (hould fell and deliver in the faid harbour or dock 
any part of her lading, only in order to repair, re6t, or 
f l&ual ; or for any other neceffiry fervices of fuch Chip 
or ^elTeli or, (by the. 18th fediioni) on any YcBel bc- 
loogtog to, or bound to or from the port of Chefter^ and 
coming within the limits aforesaid, in cafe fuch fliip 
flionld neither load not. difcharge the goods therein, 
yrithin the limits* of the faid port of Liverpool. By an- 
other ftatute pafied in i G. 3. c. 86* / 7. it was enaded, 
that the tonnage duties to be thereafter paid, or made 
payable by any of the C^id former z£ls, or that ad, upon 
. mil ve(rels coming into or arriving in the port of Liiterpooi, 
fltould be made due, payable, and be paid at the dock 
o(Ece to be kept in Liverpool, to (he receiver or collcCh>r 
of the dock duties for the time being, upon the arrival 
df every fuch veflel inwards at Liverpool^ and before fuch 
veflel (hould be difcharged, or cleared inwards at the- 
fu(Uni-bPUfe> or by any cuftom«houfe officer* . 

Lens 
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Lens Serjt. for the PUintiflF, afliimed, that in ordinary 
TOyages only one duty was payable under, thefe. afts of 
parliament for one voyage out and home, and that the 
qaeftion here was merely this, whether the circumftances C'ldart. 
of the £hip going to Halifax, changing her cargo there, 
and proceeding to Demarard^ therfe difcharging, and 
taking in a frefli cargo for England^ conftituted, within 
the meaning of ihefe afts, one voyage or two. And he 
contended that this was only one voyage within the 
meaning of the third feAion of 8 Ann. which impofes 
the rates ; the ad is carelefsly drawn, and does not pre- 
fenre the fame form of expreffioo ; fometimes it fpeaks 
of veflcls trading between two places, and to another, 
fometimes of veflels trading to a place, fometimes of 
trading up the Channel^ but moft frequently of vef* 
fcis trading to and from the parts mentioned; which 
(hews that a trading to one place, and again a trading 
from fome place to the port of Liverpool^ are compre* 
bended under the liability to the Angle duty, with rela- 
tion to the ^oxtoi Liverpool ^ it mud be quite immaterial 
at how many intermediate places the (hip touches while 
(he is out. The conG deration for the payment of the. 
tolls, is her enjoyment of the dock while (he is at Liver* 
pool, and the conveniences of that port are equal in degree 
while (he is there, and therefore require only the fame 
^moanc of compenfation, whether the veflel goes only to 
Halifax^ or proceeds to any further place. The identity 
of the voyage, in the fenfe in which it is ufed in cates 
of infurance, is wholly foreign to the queftion. There 
indeed it is neceflary to afcertain the riik infured, and in 
that view, the queftion whether a voyage is the fame 
voyage, ihay often be material. If a (hip comes to Li* 
verpool from feveral ports, (he may f<> far be conGdered 
as making a voyage from each of thofe ports, that the 
fame rate of duty may be due, which is payable in re** 
{gcQtof a (hip coming from the moil diftant of them, 
H 3 but 
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1809. bat 00 furtben But to what nvmber of ports foercr 
y^ ^ the captain of the (hip may chufe to go, is io all ftber 

V. refpe&s wholly immaceriaU 

Williams Serj^ contra* It will appear upon that part 
of the fpecial verdiA which dates the trading to jf«/>- 
fa^^ Difnarara^ and Liverpcol, that within the purview 
of this aA two voyages hare been perforpied. The fta^ 
t^te direAs that there (hall be paid ^ for every (hip trad- 
ing or coming into or out of the faid port with ^y goods 
and merchandiyeSf. the duties following, vi?;. for every (hip 
ufing the. coafting trade, and trading to and from the fai^ 
port to any port of Britain or WaUif the duties folfow* 
ingi vi?. for every ihip fo trading between the fatd port 
and Si.David'f Heady &c. twopence^ &c.:*' the words 
^ fo trading'* muft be cxplamed by what has gone before» 
and each of the claufes fixing the different rates of tolls 
muft be read in the fame way as if the firft words to 
which the expreflion '< fo trading" refers were repeated 
in every member of the claufe. It would then (land 
thus in refpeA to the prefent cafe } M for every (hip 
trading to and from Ameticay &c. trading or coming into 
rr out of the faid port with any goods or merchandizes, 
for every ton the fum of i/. tf^.** The fir(l feflioa 
having regulated the amount of the duty, the fecond 
dire^s when they (hall accrue. Such duties to be paid 
at the time of the (hips difcharge either inwards or out? 
wards, at the cuftom-houfe in the faid port. Had the 
a£l (lopped here, every laden (hip would have been liablo 
So pay a duty both on coming in and on going out of the 
port* But a provifo follows, ** fo as no (hip (hall be liable 
So pay the duty but once for the fame voyage both out 
tnd home, notwtthftanding fuch (hip may go out and 
return back with a cargo ; and the provifo is very fpe* 
ci4lly and particularly worded, and its import is very 
^ofined : for it does not fay that no (hip ttiM pay more 
than once, notwitbftandiog that fi^ch (hif (bait both go 

91|t 
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Mit imd fctium back laden with gooda, but that the QAf 
(hall not be liable to pay more than once for the fame 
V9jmgt out mnd bome^ although laden : the legiflature con- 
templated, therefore, that in once going out laden, and 
once cctorning home taden, the fliip might under fome 
eirciimftancea perform two diftin£i voyages, and it has 
made the identity of the voyage^ therefore, a neceflary 
condition to difcharge the Ihip of the fecond duty. The 
degree of accommodation which may be received from 
the dock* is not the meafure according to which the par- 
Kamenc has fettled thefe tolla. They are not made pay- 
able upon a (hip's entering or quitting the dock, but on 
entering or going out of the port of Liverpool^ the extent 
of which is defcribed in the ads, and is very great. If 
a (hip enters the Merfey (he is liable to the duty, though 
(he receives no accommodation from the dock, and it 
may be legally and logically inferred^ that every (hip 
coming into any part of the port of Liverpool, even 
againft the will of the mailer, would be alfo liable to the 
duty; except for/. 17. which exempts veffcls forced by 
fhefs of weather or an enemy into the harbour, (not into 
the dock,) and which fliall unlade only for the purpofe 
of repairing and relading : or even which (hould not un* 
bde at alU Another exemption is enabled in favour of 
Blips coming into and out of the port of Cie/ler, all of 
which would otherwife be liable. But a veflTel which 
lies in the docks for many months together^ and goes cut 
in ballad for want of a cargo, pays nothing ; fo a packet 
which fails from Liverpool to Holyhead, and almoft daily 
has the ufe of the docks, pays nofhing ; for it is not, 
within the meaning of the third claufe, laden with goods 
or merchandizes. It is, therefore, plain that the degree 
of accommodation is not the criterion by which the le- 
giflature eftimates the liability to pay ; otherwife the (hip 
would pay duty in the ratio of the time (he remained ii^ 
port I but the tolls are proportioned not to that circum- 
il.4 ftance. 
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tSoj). fttnccp but to the length of the voyage; the legtflatme 
probably affumed that the longer was the voyagei the 
greater would be the profiti and juftly has enaAed that 
Gf LDAaT. where the (hip has no cargo, which is the misfonune of 
the ownersi equally as of the traftees of the port, the 
lofs fliall not fall on the owners alone. If this (hip had 
been cleared oat for Halifax and DemararOf and had dif« 
chargcd her cargo at Dimmrara, there might have been 
(bme ground to contend that it was one and the fame 
voyage out and hqme : but the (hip is cleared out for 
Halifax only : (he difcharges her cargo therci takes an* 
other cargo for Demararaf difcharges that, and there 
takes a third cargo for England. If there b^ any ezcep* 
tion which proteds the Defendant from the general en« 
aAment of the (latute impofing the duty both on going 
out and coming in, it is for the Defendant to (hew it in 
pleading : otherwife he remains within the general fcope 
and body of the ad* T(ie oleaning of th.e a& is^ 
that when a (hip goes out to a definite port, and receivee 
a cargo dlrefUy homeward-bound, that (hall be con- 
fidered as one and the fame voyage; not fo if (he pro* 
ceeds to any further port. The conftrufbion which the 
Plaintiff contends for would render the words ** trading 
or coming in or out*' wholly ufelefs, and fynonymona 
with << trading to and from," which is merely defcriptive 
of the veffel, and does not denote the event on which 
the toll accrues : but it is a rule that every word muft 
be made feofible if poflible. And according to the De« 
fendant's cohftrufiion tbefe words are material, and can** 
sot be reje£led» 

Ltfiif in reply. The Defendant's argument refts on 
a mere verbal criticifm } and though it is contended that 
the ufe of the docks is not the confideration for the duty, 
yet no othet confideration has been pointed out. But 
the mreamble which recites feveral inconveniences in 

the 
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the then fvbfiftbg ftale of the harbour ^ the want of 
buoys and Jandnarka^ bj which many ftrangera have 
loft their fliips and goods, and the want of a convenient 
halon for vf flels to lie in» fliews that the accommodation 
18 the confideration for the duty ; and the %& is com* 
pulfory on every veflcl to load and unload in the docka^ 
and not elfewhcre* 1 he worda ** into ^r out of/' in 
thii afi, on which ftiefs has been laid, do not recur fo 
fre<|ucntly as the words "into and out of \** the two 
phrafes are ufed indifcriminately, tor exprefs the fama 
thingt and the whole z£k, being tak^n together, does not 
fupport the Defendant's argument } nor is it clear, that 
OD the »Gtf but for the exemption, the duty would be 
payable both on coming in and on going out. That feo- 
tenoe of the zSt which gives4he refiri£lion, is to be read 
as part of the third fe^iion, which impofes the duty ; it 
is not a feparate feflion ; and where the reflriAion h 
part of the fame.claufe which impofes the duty, it is for 
the Plaintiff to bring the Defendant within the duty, not 
for the Defendant to (hew himfelf difchargcd. It is ad* 
mitted that if this had been a voya^ to HMli/aM and D#* 
mararg, and back, it would have been one and the fame 
voyage $ and it can make no diiference whether the 
whole dcftination is declared before the (hip fails or 
imt i the officers of the port have no right to reftrain her 
voyage, and if (he declares it before (he fails, (he ma^ 
renounce it at fea, provided that (be pays the higheft 
rate of duty, which attaches on a voyage from any of 
the ports from which (he may return : but the duty ac* 
crues only once, and paying that fingle duty, (he may 
fail round the world. If the colledor choofes to colle£k 
the duty before the veflcl fails, it is only neceflary for 
him to know the extreme point to which (he is deftined 
lo go before her return. 
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1809. MANfFixLD C J. Thia cafe dqiends ea&tdj oa the 

'^ -. -* meaoioff of the 4th leftioo. . The 9& iccitei great dan* 
V. ger from want of booja, &c« ami great want of docks 1 

Oii4)A&T* gi^j ^2t iii^ mayor, &c. ha?e defoted a piece of groand 
for the purpofe of ma|uog a dock, and enada that the 
mayor, tcc» may make a dock, and of conrfe, referring 
to the purpofe of fatiafying the eipences of all thefe 
works, it enada, diat ceruin duties (hall be payable for 
every (hip coming ioto or going out of the faid port | 
and it makes tfae^lace to which the (hip goes, or frt>m 
which it comes, the meafure of the amount of duty ; 
contemplating, I fuppofe, that a (hip coming from a 
fhort voyage, would make more frequent trips, and that 
though it paid lefs at once, it would pay more in the 
year : then comes the fourth feAioo, the words of which 
are, the duties to be paid at the time of the (hip*s dif« 
charge, cither inwards or outwards, fo as no (hip (hall 
be liable to pay the duty but once for the fame voyage 
both out and home, notwithftanding fuch (hip may go 
out and return back with a lading of any goods or mer* 
chandize. What then is the cafe here ? How many 
voyages out, and how many home, are here? One, 
Only one voyage out, and one voyage home } fo that I 
^ have very great difficulty tafay how the aA can be con* 
ftrued otherwife than the Plaintiff contends. Nothing 
' in the n6t reftrains the voyage, or fays that the (hip (hall 
not vary it while (he is out, or prefcribes that (he (hall 
come home the (horteft way : (he may go to any ports 
(he pleafes, and pay toll from the furtheit port, and it ia 

oiily one royage out and one voyage home, 

I 

Hbath J. I am of the fame opinion : Thia is only 
one voyage. But it is faid that the duty is paid for the 
buoys as well as for the dock : it is fo, but that does not 
rary the circumftancea under which the right arifes i the 

duty 



m THi FoKTT-miiTH Yea% of GEORGE III. 

daey only accrues in refpcA of the (hipi coming into and 
bdog in the port. No fonnd inference againfl this con- 
clufion arifes from there being an esccption in favour of 
(htpi in diftrefa : the legiflaturc juftly thought it would 
be iabumanity to make a (hip diftreQed pay for coming 
into the port. So there may be feme good reafon for 
eiempting the Cikffifr veflcUi either that they are driren 
vithio the port of Liverpool^ or fome other good reafon 
which we may not be acquainted with, 

Lawrei^cb ]f This cafe lies in fo narrow a compafs 
that I cannot amplify it by any argument. The ad im« 
pofes only one duty on one voyage. This is but one voy^ 
agCj and therefore pnly liable to one duty. 

Chambre J. I entirely concur: it is far too clear 
to be capable of being rendered clearer by any farther 
argument. 

Judgment for the Plaintiff. 
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CaSW£I,L V. COARS. 

TN this cafe, the hQ% of which are reported on//, 
- ift vol. 5^6. the PUintiff had held the Defendant to 
^cial bail for 20/. and upVards, without a Judge's 
order : he had declared in ajfumpfit on a breach of the 
warranty of a horfe, and had added the money counts \ 
tnd at the trial went for, and recovered, a fum expended 
for the keep of the horfe after a fuppofed tender and 
refubL The Court on the motion for a new trial, being 
clear in opinion that nothing was due for the keep of the 
horfe, and having reduced the verdiA accordingly, 
Cockell Serjt. for the Defendant, had on the laft day of 
Eaflpr term obtained a rul^ njf^ that an e9C9ainiiiir might 

be 
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Whei^theftth* 
ftaotive caofe of 
sAion does not 
require fpecial 
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covert nothing 
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bail from thciv 
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1809. be entered on the bail piece^ and that the Plainti6F might 

^m ^ si'^^ ^p3- ^^ Defendant c/. for the cofta of the bail bond, 
Caswbll . 

^. ' becaufe the Plaintiff was not entitled to fpecial bail in an 

CoARE. j^aion 00 a warranty, without a Judge's order. 

Se/l Serjr. now die wed caufe. The Terdifl, although 
reduced to ac/. is taken generally on all the counts; 
therefore fo long as it remains, the bail are ^iable ; and 
before this motion could be made, the Defendant (houU 
firft have moved that the verdifl might be taken on the 
count upon the warranty only. But there was alfo a 
fair ground for the Plaintiff to fuppofe that he waa cn« 
titled to recover upon the count for money had and re- 
ceived, in confequence of the failure of the condition of 
warranty. 

Lens Serjt., in the abfence of Cockdl^ fupported the 
rule. The refidue of the verJift was obtained, not on 
the count for money had and received, but on the count 
for money paid for the keep of the horfe. 

The Court at firft obferved that this was m motion 
novel in its nature, and that an aAion. for malicioufly 
holding to bail would be the proper remedy : but on its 
being fuggefted by Lens that the Defendant might pro* 
bably be unable to prove malice, though he was, impro- 
perly held to bail, and that the motion did not ^o to dif- 
cbarge the Defendant, but the bail only, whofe fecurity 
had been improperly required in the firft inftance, the 
Court confidered, that if the Plaintiff Ihould proceed 
here againft the bail, he would proceed againft them on 
a judgment for 20A on the money counts, when he had 
failed to recover any thing thereon, and had fucceeded 
only on the warranty ; and they therefore made the rule 
I abfolute as to entering the efeeneretur^ but difcharged it 

as to the cofts of the bail*bond* 
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Do£^ on the feveral Demifesof Hekry Leicester, ^une %\. 
Efq. and Ann his Wife, Richard Johnson 

andWlLLIAMCHIPPENDALLyANNLEJCBSTERy - 

and Henry Leicester, 1/: ^^mJ- 

npHIS was an ejcAment brought to recover ccTtain Devife in tnift 

premifes in MiddUfkx. Upon the trial at the Mid. ^JP^^y "«^<»: ^^ 

iUfix 6ttings after Hilary term 1 809/ before Mansfield ^^^^ ^^^ ^^^_ 

C, J. the cafe appeared to be this : Jofiah CoU^ beiog tor's niece to re* 

fcifed in fee of the premifes, by his will, dated the 31ft ««^ethe rents. 

of March 1770, de?ifed them unto John Mcore and "feftj^^^iw'*' 

J^^ Skinner^ and the furvivor of them, to hold to them executed in the 

and the furvivofi and his heirs and affigns, upon trud niece, becaufe 

to permit and fuffer the tcftatoi's wife to have, receive, tbe words "to 

and take the rents, iflues, and profits thereof, during ^^^ and in a 

ber natural life, for her own abfolute ufe and benefit, and deed the 6rft, in 

from and after her dcccafc, in cafe the teftator's niece, * '^^^ *^^ '*^ 

Ann Cole (hould be then living, in truft terpaj unto, or ^ ^^.^ -' ^ 

permit and fuffer his faid niece Ann Cole to have, receive^, truft to pay unto 

ond take the rents, ifTues, and profits thereof, for her na- gives the legal 

tural life, with remainders over •, and he made his wife f *f^ ^^ ^^ 
' ' truftee. 

his executrix, ^nn Colezhct the tcftator^s deceafe, in- If half a-year*s 

termanried with Henry Leicejler. A vcrdift having been notice requires a 

found for the Plaintiff, Shepherd Sent., in laft£^/r J^"*"^ to quit at 

... 1 .^ /. . I.. . the fame time of 

term, obtained a rule mfi to let it afide and enter a non- ^i^^ year at which 

fait, upon the ground that there was no count on the be has ufually 

dcmife of Afcerrf, the devifce, who had furvived Si/Viwr, P»W rent, and ht 

does not, on re- 
aod that the legal eftate was in the devijees in truft un- ceiving it, objeA 

der the will : he alfo moved it on another ground, that to the time, this 
aldiough half a year's notice to quit was proved on the " fufficient evi- 
part of the Plaintiff, there was no proof at what time- of yg"^of Ws ic- 
tbe year the Defendant's tenancy commenced} but nancy determines 
Mansfield C. J. obfenred, that the tenant on receiving at the time men- 

the notice, made no objeSion to the terms of it j and ^j^|l^^ »" ^he 

^j^^ no ice. 
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1809* the Plsunkiff proved a receipt of rent at Midfumnur and 

^ ' Cbrifimas\ and the Court refufed the rule on that 

Dob, 
LcflVc of point. 
LBicisTsa 

and Othen. Vaugban and Manli, Serjtt. (hewed canfe againft the 

"'r>y * '^'^* '^ ^^ '^^^ clear, that unlefs cither trufteet have 
f^jMjjJ'* if^xsvt a£li?e duty impofed on them, fuch at the doing of 
fome repairs, or the payment of annuitieSf or other dif- 
borfementa, which renders it neceffary that they flioold 
'have the legal eftate, or unlefs it is devifed to them with 
a view to the fole and feparate ufe of a married woman^ 
which has always been AttmtAperfi fufficient ground to 
hold it a ufe executed in the truftees, the legal eftate it 
in the perfon who has the beneficial intereft. Thus, in 
2 T. R. 445* Silvefer i. Law r. Wi^on^ an authority 
which was mentioned when the rtUe was obtained, the 
devife was to take and receive the rents, and the tcftator 
thereby ordered, « that fuch rents fliould be applied for 
, << the fubfiftence and maintenance of his fon,** and 
Afhburji J. dwelt upon this circumftance, and thought 
that the teftator wiflied that the truftees fliould hare an 
eye to the application of the money. But no cafe is to 
be found where the truftees have been held to take the 
legal eftate, if they had nothing alEgned them to do but 
to receive and pay over the rents. Garth v. Baldwin^ 
2 Vef. 646. Bagihaw v. Spencer^ 1 Vef. 144. The 
foundation of all thefe cafes was that of Jones v. Lord 
Say and £///» 2 Fin, Abr. 262. which is the heft report 
of it ; S. C. Eq. Cos. Abr. 383. but that was the cafe of 
a feme covert, and there were alfo annuities to be paid . 
by the truftees. In 7 3". iJ. 653. Harton ▼. Harton^ Lord 
Kenyon C. J. faid, that the provifion in that cafe appeared 
to be made in order to fecure to the feverdl femes covert 
a feparate allowance, free from the control of their huf« 
bands ; to efteftuate which, it was eflenttally neceflarf 
that the truftees fliould take an eftate with the ufe exe- 
cuted | 
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Ctttcd I Qtherwife the hufband of each taker woald te 
eatitled to receite the profits, and fo defeat the rtrj 
objcd the devifor had in . view : hia Lordfhip alfo re- 
marked on Jofiit ▼. Say and Sehf that it was a cafe by 
kfelf. [MansfiiU C. J. I have alwa^ys anderftood that 
decifion to have gone on the grooifd yon mention , that 
it was the cafe of a feme coverty and was fo held in 
order to proteA her.] In 3 Brf* 175. Kenrich ?. Lord 
Wmiam Biouelirk^ Lens Serjt. argued wholly on the 
ground that there was fomething in that cafe to be donOf 
by the trufteea ; and Lord AlwmUy C. J. in giving 
judgment, cited with approbation the coUe£Uon of the 
ittthoritiea made in Jiffrefin ▼• Morton^ 2 WWianu's 
immditSf 1 1, a n. 17. and die terms in which the 
learned editor has there laid down the rule. Sbapland 
T. Smithy I Bro. Cba. Cos. 75. is to the fame efleA, and 
die law there laid down by Ejn B* has never been con- 
tefted ; bat on the contrary it is now underftood in the 
Court of Chancery, that the diftia£tion is abolished. 
Byre B. htld that there was no difference between a de« 
mife in truft to permit to reeeive, and a demife in truft 
to receive and pay over ; bat he miftook the faQs of that 
cafe s for the truftees there had to pay taxes and repairs, 
which he did not advert to. Here nothing is required 
to be done by the truftees, and there is no neceflity for 
their taking the legal eftatc. The truftees are not even 
made the tcft^tor'a executors i his widow is his exectt« 
trix. 
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Shepherd and Biji SirjtS. centri. Wherever there is t 
devife in truft to receive the rents and profits, the ufe 
is esecoted in the ufee. Simpfoh v* Ttirne^p i Eq. Caf. 
Ah. 383. n. and tbere the trufteea had nothing to do 
but to receive and pay over. But where the devife has 
been to permit and fuffcr the party beneficially interefted 
to tcceivci it has been a legal eftate executed in the ^e/- 

tui 
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1809* Ito'fM ufi^ unleft where circamftances requited it to be 

^ " ' -^ othcrWift, for ihe prote&ion of a feme coFcrt, or for 

Leflce of Other wife effeQ Hating the particahr intentioas of the 

LBICESTE& teftator. In the prefeot cafe where both phrafrs are ufed 
and Othci#« 
i ^ in the altemativei the former words do not fo far coq- 

/^gA^ trol the latter, as to take out of the traftees the Irgal 

^3r cftate thereby giTeti, which it is for the iatereft ef the 

cejlui que trufi that the truftees fliould retain. The «^ffeA 

of this alternatiTe merely is. to givd the truftees a dtfcre* 

jion whether they will let the etftui que irufi recrive the 

tents, or will themfelves receive ttiem ; and in order to 

pofiefs that difcrctiooy the tniftee muft neceflanly^have 

^ the legal eftate in him. The difcretion muft be lodged 

in fome one, and in whom can it be, unlefs in die truf* 

tee ? This cafe, in which the hufband and wife are 

lisparated, is an inftance whi^h (hews that it is extremely 

proper that the truftee under fuch a devife (hould have 

the eftate vefted in him| and he here has as many duties 

to perform, as were caft on the truftees in any of the^cafcs 

cited. Where the devife is to a woman, it is peculiarly 

iiecefl[ary that the truftee (hould have the legal eftate, in 

order to prote£l her againft the hufband : if the eftate is 

in truftees they may infift on a fettlement, or niay from 

time to time pay the rents into the woman's own hand ; 

and if the legal eftate is in the truftees, and they have 

made a leafe, it will prevail, unlefs they eftablifli a for* 

fciture incurred by a breach of covenant* 

Mansfield C. J. I thought that it had bee^ fettled 
by the cafe of Siapland v. Smhi^ that the diftindion was 
mboliflied, unlefs in cafes where fomething efpecial wsis 
to be done by the truftee^ as to pay rates or repairs s 
but I Bod it il otherwife. It is miraculous bow the dif- 
tindion ever became eftablifiied \ for good fenfe requires 
that in both cafes it (hould equally be a truft, and that 
the eftate (hould be executed in the truftee 1 for bow 
II ' can 
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cao « nun be bid to permit and Aifler» who ha« no 
eftatCf and no power to hinder the cf/ltd qut trufi from 
lecdTiog. 

Cur. aJv. vult. 

On this day judgment was pronounced hj 
MinaviBLD C. J. This cafe might be argued and 
confidered for ever without adrancing tt at all in law» 
reafon, or preceden^ But as it happens, in this will, 
the laft words are, << permit and fufier/' which gxrt 
the cifitd que trufi a 1^1 eftate ; and the general rule 
tSy that if there be a repugnancy, the firft words in a 
deed, and ihe laft words in a will, (hail prerail ; and 
coofequeatly, for want of a better reafon, we are forced 
to fay that we think this will gives the legal eftate to 
the party beneficially interefted. Thd rule for a new 
trial muft therefore be 

Difcharged. 



iij 



iSoj^ 

Doi, 

Leflcflof 

Leici«TEa 

andOHiciV 

s 



Taouohtoh t;. Clarke and Borsham, Bail. Jum an 

D£57'Serjr. had yefterday obtained a rule nifi that InthcCooimon 
the Defendants, who had been taken in execution Weas, no c^Ui 
^ z capias ad fatiifaciindum, iffoed on a judgment ob- ^^^^'{'^^S^^ 
tained on a writ oi fein facias upon their recognizance ment on tfeire ' 
of bail, might be difcharged out of cuftody, by realbn f^^^ ^V^^ 
that a capias does not^lte on a judgment in fcire facias otherwHe in 
agunft the bail, who, in this court, undertake by their B. R* 
recognizance only that the condemnation money may be Othcrwifc in 
Icried of their goods and chattels, lands and tenements* ^^^ in C.^A 
The authorities cited in fupport of this pofition were 
Hetlcf^ 119. Jt^^ Litt. 238. Rigault ▼. Carrick^ i Rq. 
Mr. 897^ /jiff 3S« (where it is iaid, the cafe is difierent 
Vol- !!• I on 
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1809. 



Troughtom 

Clarki 
and Another* 
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OB* a judgment in debt on the reoognisance») S.C. 
a Danv^ 498. p. 7. 3 Danv. 326. P^Uinhawis €^% 
Dy. 306. And although by the courfe of praAiet in 
the Court of King's Bench, a capias ad fatisfacundum is 
permitted in this cafe, Gee v. Fane^ 1 Lev. 225. jet in 
this court the practice has always been other wrife. Cro. 
Jac. 450. << In the Common Bench,, becaufe there is 
« always a recognizance in a fum certain when the bail 
^ is enteredf the execution is always elegit or fieri /a^ 
*f ciaSf and not a capias ad fatisfaaenium!* 

Lens Serjt. for the Plaintiff, on thts day prayed that 
the rule might be enlarged, in order to give him time 
to look into the authorities. 

The Bench lamented the diyerGly in the pra£iice of 
the two courts, but direQed that the rule (hould be made 
abfolute, unlefs caufe to the contrary (hould be (hewn 
at a fubfequent day before a Judge at chambers ; on 
which day the Defendant's agent attended before Lavj" 
rence J., and the FiatntifFs not having been able, k is to 
be prefumed, to find any authorities to the contrary, did 
not attend : confequently the rule was made 

Abfolute(a). 



i&io. Jan. %%• 



[a] Batlt 

Beji Seijt. mowd to fet'aade 
a judgment and warrant of at- 
torney, wbich in Sept. 1808 
had been gi?en bf the Defend- 
ants, without their attornty 
being prcfent^ upon their being 
taken 4n execution tinder a 
writ of capias ad fatitfaclen^ 
lAmUTued againft theto upon 
^judgment on a bail recogni- 
zance* . 

PerCuriam^ Althoogh in 
. the Court of Kisg's B^oeh jfiis 



If. TiTMASS. 

.can take the perfos of the baih 
yet here yon can only take 
their property , But thcfc De- 
fendantsbeifig innproperlyuken 
in execution, and entitled to 
their difcharge, prefer to cheat 
the Ptaintiffby giving a warrant 
of attorney payable by inftat- 
meptSy and after lying by a 
year and a half, they apply to 
ha?e it fet afide* 

Role refofird; 
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WhITAKER v. IzOD. June at. 

a H£ Defand^nt, who was a baker, bad for fereral The Court \a 

months dealt with the Plaintiff, who was a corn- compelling a 
fa6br, for flour • and for feme time regular receipts hJ^reL^nccto 
were given for the fums paid. After a time the de- which the De- 
fendant defired that the Plaintiff would keep a book, in fendant isentitled 
which the flour delivered fliould be entered on the one *° ^*^^ acceft, 
fidci and the money paid on the other. This was accord- ^^^ "o la^'^him- 
ingij done, and aTter the balance had been (truck two f^if open to a 
or three times, a balance of 140/. appeared due: the profecution on* 
Plaintiff then rcfufcd to furnifli any more flour till that deriheftamp 
fam Ibould be paid, and commenced the prefent a£lion ' 
to recover it. The book was in the Plaintiff's poffcfiion, . 
and the Defendant had on a former day obtained a rule 
mfito (lay the proceedings, until the bpok (hould be exhi« 
bited to the Defendants 

&tepherd Serjt. now (hewed caufe againft this rule, 
upon an affidavit, that a friend of the Defendant's, an' 
under olBcer of the (lamp cfSce, had called on the Plain-- 
tifff and de(ired to have poffeflion of the'book ; and on 
his refufal, had told him, that it did not matter, for that 
the Plaintiff could not recover the balance without pro- 
duciog the book, on which occafion copies could ht ob- 
tained of it, and penalties on the (lamp a£ls to the amount 
of 8co/. could be recovered againft htm.* 

rbe Gntrf ordered that the bode ihould be delirercA 
to the Defendant's attorney, upon.hisperfonally under** 
taking that it (hould not be (hewn to the Defendant him- 
felf, or to any officer of the ftamp office, nor any copies 
made of it; and direficd that the Plaintiff (hould give 
damped receipts for each of the (ums mentioned in tho 
entriei in the book ; and that ms foon aa the Defsnrfant'i 

I a auorney 
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ittorne]r'(hottl<rhaTe compared the book with tfaofcfr- 
ceipts^ and found them accurate! the book IboiiU be 
reftored to the cuftodj of the Plaintiff. 



7iM/aK Grimstbad, Executor of 6rim»T£ad> v. 

Shirley. 

Wberetnaio^ ^HE Plaintiff in his firft conat declared, that the tcf» 

tift»esccutort tatorid his fife was poffefkd of certmin goodsi and 

adds one couDt ^afually loft them» and that before his death they came 

J't^^of *^' by finding to the Defendant's pofcffioir, who knowing, 

•aion for which &<c. but contriving to defraud the tefiator in his lifetime^ 

he might declare and fince his deadi the Phintiff as fuch executoff did 

tfhiboOTfSS' ^^ ^*'^^* *^'* *"** afterwards, in the teftator's life- 

neihtnbe4iable' ^*°^^» converted the fame. The fecond count averred, 

locoAa* that the teftator was poffeffed of the goods, mnd loft 

themi and the fame came to the Defendant's pofleffiooi 

who knowing them to be the property of the teftator in 

his life, and of right to belong to the Plaintiff as fuch 

executor, but contriving to defraud the Plaintiff ai fucb 

executori had not delivered, them to the teftator in his 

lifcy or to the Plaintiff, executor as aforefaidi fince his 

deceafe, anl aftev the teftator^ deceale converted the 

fame. The queftion in this cafe was» whether the ar« 

ttclea mentioned in the dedarationi and which had been 

left in the Defendant's houfe, where the teftator lived 

many years and died, had been given by the teftator to 

rfie Defendant in his lifetime or not. The Vhintiff wa^ 

aonfuitedk 

Uepherd Stf}X0^ in MUbailmas ferm 1808 obtained « 

fule nifi that the prothonotary might tax the cofts for 

the Defendant. The Defendanti he faid, might foe Ia 

his own right npop the Uft converfion here ftatcd, which 

5 ckaflj 
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fty 



deirif was in his own time, if »t alL The ctfe of iSop. 
CochriUv. Kyna/hn^ 4 T. R. 277. in which it was held ^*-v-.»i 

that mn eiec«tor ntidcr fach circuBiftancet was not liable ^^^^^'^^^^ 
to pay cofts, has been ovemled in the fuMcquent cafe Shirist. 
nlBMtrdw. Spencer ^ 7 ST. R. 358. 

B^ SeijL (hewed csafe. The Defendant is not en- 
titled to his cofts on the authority of the cafe cited« To 
entitle him, it is neceflary that the Plaintiff (hoald have 
icdnced thcfe goods into his a^lual pofle(Con before the 
eanfe of aAioa acoTe. But in both counts this Plaintiff 
declares on the poffcffion of his teftator. In Cocknill ¥• 
Kjaaftcn^ there were three counts, firft, a trover and 
eonverfion both in the teftator*s life. 2. A trover in the 
teftatoc'slifei and a eonverfion afterwardf. 3. A trover 
opon the poffeifion of the executor, after the teftator's 
deeeafe, and a fubfequent eonverfion ; this may be col« 
kQed from the language both of Lord Kenjon and of 
BhIUt 1^1 the former fays, <* the only evidence given was 
^ applicable to the firft count C* the latter fays, ^* even 
^ on the third count we are not to conclude that the 
^ esecutrix ever had a£^al poffeifion of the goods; and 
<' if not, they are not affets till recovered." In BMard 
v> fyeiuer^ the Court held, that the qucftion could not 
depend on any fa^s but thofe which appeared on the 
recond ; and the Court noticed that there moft be fome 
miftake in the cafe of Cochnrill v* Kyufiim- \Laiwrence J. 
obfervcd, that there muft be fome error in the note of 
BpUari v. Spencer^ for BiMer J. is there fuppofed to have 
fasd in the former cafe, that if the goods which were the 
fabjed of the ajlion of trover, had never been in the ao« 
tual poffcffion of the executrix, it was abfolutely necet 
fary for her to declare in that charafieri" for nothing 
can be clearer than this, that in trover the property is 
fyfficient, in trefpafs the poffcffion is neceffary.} 

I 3 Shepheri ' 
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SlipherdStxit. contra. The cafe of B»Uard n. Spencer 
1$ pTccifcIy the fame aB this. The qucftion cannot de^ 
v.* '^'*" pend on the mere form of the declaiation, otfa^rwife the 
Shirlbt^ fuk, that an executor who fucs in his own right fliaU 
be liable to cods, will be wholly nugatory; forerery one 
who may fue as well in his own right as in the charader 
of executori will add a count asexcctttor to tzrt himfelf 
' from cods* In the cafe of CockeriNv, Kyftajlen^ the ob- 
fervati^n of Lord Kenyon^ that all the evidence applied 
to the fir ft count, which was on a poflciEon of the tef* 
tstor, for a troTcr and converfion in his lifetime, would 
hare been irrelevant, if the matter were to be decided on 
the face of the record only : but here the fa£t which the 
Plaintiff relied on as- an a£t of convtrGon, was after the 
tcftator's deceafe, as plainly appeared at the trial. [Law* 
tence J. How can it depend on the fads which appear at 
the trial ? Suppofe the caufe is called on, and no evidence 
is given, but the Plaintiff, inftead of appearing, fub- 
mits to a nonfutt, we cannot fee how the fads were. 
The Plaintiff mud take care to have his vcrdid on the 
right count, and then, if the Court gir es cofls where it 
ought not, it is error : but the Court can look only at 
the record.] In a court of error, nothing would appear 
on the record, but that the Plaintiff did not profectltc 
his fuit ; the judgment of nonfuit is in all cafes the fame; 
and^it would not appear for what resfoq it had been 
given, whether on a difcuflion of the merits of the 
caYe, or becaafe the Plaintiff would not try them. And 
if the rule as to cofts depends wholly on the record, all 
that the Court has ever done on reafons of law muff be 
wrong. No vigilance of the Defendant can prevent the^ 
F4aintiff from being nonfuited upon the whole declaratioa 
whenever he pleafes : and if the Defendant obtains a 
verdid fubverfive of the Plaintiff's whole demand, he 
peceflarily obtains it on all the counts ; he cannot, like a 
Flsintiffi elc£l on which count he will enter it. Will 
10 U 
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Shulky. 
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it tli<n in either of thefe cafes fuffice to proteft the iicp. 

Plaintiff from cofts, that in profecutinir an unfounded '~'^' '^ 
ciaim« merelf for hu owd. benefit he IOb added one 
coun^ in the chara£^r of executori That is^direA^ in 
oppofition to the adjudged cafes* 

Cur» adv. vub. 

Mansfield C. J. This motion has hang over a great 

iridic. The queftion turps merely on the authorities. 

The fingle point isi whetheri as one count ftstes a trovei^ 

and converfion in the time of the teftator, and the other 

a finding and converGon in the time of the executor, th^ 

executor is liable to the payment of cods. There are 

ratious and contradidory dcciGons on this point, but 

the later authorities are, that where an executor may 

declare in his own right, he (hall be liable for cofts \ 

and here as the executor might have declared in his own 

right, he is liable to pay the cofts. I hope this will be 

tlie laft time the point will be- debated herci or in any of 

the courts. 

Rule abfolute to tax the 

Defendant's cbfts. 



xao 
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jfuni%t* 



The Bailiftt BurgeflSstt and Gonunoiuky of die 
Borough of TiwKBBBi7RY> V. Bricknbll. 

^HIS was ao aAioo on the cafe : the firft count of the 
declaration ftated» that the Plaintiffs on the 7th 
daj of January 1807, and long before, aod fttll, were 
lawfully poflcfled of a certain market holdeo in Ttwii/L 
hry, upon a Wednefday in every week throughout the 
year, except upon Chrijlnuu^day when it happened on a 
Widntjday^ for the buying and felling of corn and grain, 
and other merchandizea ufually fold in markets, and 
that by reafon thereof the Plaintiff's of right ought to 
have a reafonable toll of all corn and grain brought into 
the market to be fold, and there fold on any fuch market 
day, not being com or grain fold in that market hywia 
any freeman $f the borough^ nor the corn or gr^in of any 
other perfon or perfons legally exempt from the payment 



The feller of 
com by fample 
in a maiket, is 
bf neffted by the 
market, as well 
as the feller o| 
corn which is 
pitched there 10 
bulk and fold. 

And if he re- 
fufes to pay the 
iametoll which 
is paid by the 
feller of corn in 
bulk, ao adion 
on the cafe lies 
agasnft him for 

to^themarkerin *>f ^^^^h toll, that is to fay, one peck, to wit, two gallons 

feilingby (ample. "°^ ^°^ quart, of and for every 48 boOiels of com or grain, 

Tl^ebttrgagete- each buQiel containing 9 gallons of com or grain, during 

nants in Tenvkcf- all the^time aforefaid brought within the (aid market to 

cmpt*from w^ ^ ^**'^* "*** *^'* *^^' *°** ^^ ** proportion for a greater 

mentoftoilin er lefler quantity; yet the Defendant, well knowing 

the market there, the premifes, but contriving and fraudulently and ma« 

Ancient char. Ugjoufly intending to injure and prejudice the Plaintiffs 

^''!l't-'!l'.'!rn« in this behalf, and to defraud and deprive them of a 
or GUDiousmean- * t 1 ^ 

ing, ihall be ex- g'^^' P'^ ^ ^^^ ^^"* ^"^ profits of their market, and 
pounded by con- to hinder them from enjoying the benefit and profit of 
lemporancoas (heir market in fo ample and beneficial a manner as of 

A grant of immunity to burgeiTcSt their heirs and fucceflbrs, was expounded by 
the ufage to be a grant to the borgelTes, corporators only ; and not to the burgage 
tenants and thejr heirs. 

If the grantee of a royal franchife, astoll. grant an immnnity thefeout, and the 
franchife of toll afterwards become cxtinA by unity of poflcf&on In the crown, the 
Immunity does not thereby ceafe ; and if the crown re-grants the toll, the grantee 
muft take it Oill fubjeft tothcipuDunity* 

righl 
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light they ought to enjoj the fame» on Wtdneflaj the 1809. 

jth of Jtmtmrj^ being a market day, the Defendant not ' ' ~-^^ 
bebg a freeman of the borough, nor a perfon legally of 

exempt from the payment of the toll, wrongfully, in- T^wrwauaT 
joriottfly, deceitfully, and fraudulently fold in the faid BaicavsLL* 
market in Tiwke/htrj^ to one Jofeph Buclh^ then not 
beittg a freeman of the borough, nor a perfon le« 1 

gaily exempt from the payment of the toll, 45 buflielt 
of beans, by fample, that is to fay, of the fame and like 
qoalily with a fmall parcel of beans, which the Defend- 
ant then and there produced to the faid Jefepb as and 
for a fample of the beans fo fold ; the faid beans or any 
part thereof not being in the market at the time of the 
(ak, nor brought by the Defendant into the market to 
be there fold, and the Defendant then and there, well 
knowing that the faid beans had not been brought to the 
flwket to be fold, and were not in the market at the 
time of felling thereof, the Defendant having wilfully 
aad fraodnlently omitted to bring the faid beans to the 
market, to deprive the Plaintiffs of the tolls thereof | 
wheroby the Plaintiffs were prevented from taking, and 
did not, nor could take their toll due to them as afore* 
£iid, of, from, and out of the faid beans, as they might 
and Ihould have done if the fiime had been brought and 
placed in the market by the Defendant to be there fold, 
and had been there fold : but loft and were deprived of 
die fame toll, and could not have and enjoy their mar- 
ket, and the tolls and profits thereof, in fo ample and 
beneficial a manner^as of right they ought to have had, 
and fttll of right ought to have and enjoy the fame, to 
wit, at Tewii/bury. There were three other counts in 
the declaratbo, varying from the firft in fome minute 
particulars, but not eflential to the ftatemeht of this cafe: 
the Defendant pleaded the general iflue 1 and the caufe 
was tried before Chambrt J. at Ghuajler^ %i the Spring 
sflizes 1808, when a verd.i£i was found for the PlaintiA 
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1.809, 

The Bailifift* &c« 

of 
Tevk&sbu^t 

V. 
^ICKIIU4i« 



vitb !/• dan^ageS) fubjeAto iheopinioik of tliitCoiIrt^ 
on a cafe, the parfs of which piiacipaUy rclkd on were 
as follows : 

A mTiili^i bath from time immemorial been holden %t 
Tewli/burf on eTcry JFedn$fJaf in ^the yiar, except on 
CbrjftmaS'daj when it happenjs to f4ll On a Wtin^y^ 
for the fak of corn and. other dead viAuais and mcrchaa- 
dizf • All corn and grain brought into this market t» be 
fold, and there fold in bulk, has from time immemorial 
paid a toll of i2 diflies, amounting to one peck» 00 
erery 4)^ baOiels* and fo proponionably mote orlefs ac« 
cording to the quantity, unlefs the buyer or feller tbereof 
hath been a perfon exempt fiom fuch loll. By an in* 
q^iGtion taken in the 8th year of King EJwatd.the Se- 
cond, upon the death of GUbitt de Clart^ Earl of Gbm^ 
ceJiiT^ it was found that the Earl, on the day of his deatb^ 
held in fee the manor of Tswie/bury with the appurte* 
nances, of the King in capitis by knight's fervicc* The 
inquilition enumerates the burgages, cuftomary tene* 
ments, and ^ther lands in the manor and borough of 
Tiwie/bury, and the value of .the rents and works, and 
the profits of the Courts Leet, and Borough Court, and 
many other particulars, ufnally belonging to a feudat 
lord in thofe times i and the ?alue of .the toUa of tho 
borough is found to be loor. and the value of tbf whole 
manor with the borough, 131/. 5/. 6d. This GUkirt de 
Clarif by his charter made in the 7 Edw, 2^. (recking 
that William and Robert, formerly Earls of CloHce/ltr ^fA 
Hereford^ had for them and their heirs, by tb^ir chapters 
granted anc^ confirmed to the burgefles of Tiwk^mfj 
and their fucceflbrs, the liberties therein mentioned,) 
granted and confirmed (among other things,) to the 
faid burgefles of the faid borough, that they (hould have 
and hold their burgages by free fervice, at the rent of 
I/, for a burgage : And that the fame burgeflTcf fliould 
be quit of toll and of cuftom within the tordihips of the 

(aid 
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on Eiri in the honor of Gbuajlgr, and elfewherc in tSof^. 

£ngland^ according to anttcnt ufage* The honor of ThlaaJiff"**^ 
Glme^tr having afterwards become vefted in the crown, ok 

Ethfdri the Third, by a chirter in the fecond year of his TayosawaT 
reign, containing an In^tHunus and recital of thecharter Baicaasi*!.. 
of GsBert de Clartj and particularly mentioning the faid 
clade of exemption of toil and cnftom, did, for a fine 
floade to him by the faid buingcflcrs, grant, for him and 
bit heift, that the fame hurgeflesi and their heirsand fuc* 
cefforff burgeffes of the fame town, might be quit for 
ever from toU, pavage, murage, pontage, paflage, key- 
age, pificage, ftickage, and ftallage, and from all other 
iiiph ]ike cuftoms, as well within the liberty of the faid 
Earls, as clfewhere throughout all this kingdom. The 
market in-TWui^i/r^f, and the tolls, have been fandioned 
and conSrm^d by fcveral antient charters of the follow* 
ifcg dates, viz. the. 4th ^i April 1574, 17 Eihu ; and the 
iSth of OSgbtr^ I Joe. u : and on the aad of March, 
7 Ja€m X0 the King, by charter of that date, in confideration 
of 24J3/. 7/. 4</« granted to the bailifis, burgefirs, and 
commonalty of Tcwi^ury^ the manor and hundred of 
Teutfjburj^ and divers mefiuagss, rents, fines,&c. therein 
pftrdcttlarisied,. theretofore parcel of the poflcffibns of 
Lord Stymwr, attainted $ aUb all markets, fairs, ice* 
within the borough, and all fairs, markets, .ftallage, 
toll, toU-cuftom, coftomt, pickage, &c. within the faid 
borough, and the reverfions and profits of tolls, toll- 
Cttftom, cuAom6,,9nd fubfidies of whatever beads, cat* 
tie, things, and merchandizes, at whatfoever markets or 
fairs within the faid borough fold, or to be fold. Until 
about 30 or 40 years back, all corn and grain was 
pitched in the market->houfe, or ftreet adjobing, and 
fold in bulk* Since thai period, a praAice has gradually 
prevailed of felling in the market by fample ; but in fuch 
cafe the cuf^omary toll of the corn has alfo till lately 

been 
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tSoQ. b«CB Utktt hj the PlaiottSi, whco the cota httbees 
^■" ; 7"'^ delivered in Tewkejbury, Qp W$inifdaij Ae ytb day of 
nc BaHift. &c y^^^^ ,8^^^ jij^ Dtftndami, knowing thi PUIniiff 
TtWKBtBOAT ^j^MiN ^ /«tf 0» cwTH Of groMHfM ut tirif markit^ whether 
BMCKiriLL. tf/atuphor m kilh^ fold bj fample to one J^epb Buckle^ 
45 bttiheU of beaoii to be delivered in Tetvke/bury. At 
the time of the fale, the beans fo fold by the Defendant 
to Bucib had not been pitched to the market, or paid 
toll aa if they had been pitched ; afterwards, on the 14th 
daj of jMiUMj in the fame year, thefe beans were de« 
livered by the Defendant to Buckle in Tewkj/haj. At 
the time of the deliverji and while the beans were in 
the waggon of the Defendant, the cuftomary toll thereof 
was demanded of the Defendant by the proper officers 
of the Corporation ; but the Defendant refnfed to permit 
them to take the fame. Buckle was at the time of this 
purchafe, and continually fince, feifed and poflVfled of 
one of the antient burgage tenements, and paid the 
yearly rent of u. to the eorporation. There was no 
ground of exemption of the beans in queftion from the 
toll, unlefs it was fttcniflied by Buckle being fuch bur- 
gage tenant, and fo far back as the memory of living wit* 
nefles went, no exemption had in fad ever been allowed 
to any perfon but a freeman of the borough. Neither 
the buyer nor the feller in this cafe was a freeman { «U 
other perfons, except freemen, had, as far back as the 
memory of living witnefles went, always paid' the tolls i 
and the exemption from toll had never, as far back u 
thofe witnefles could remember, been claimed by or 
I allowed to a burgage tenant. The queftion for the opt- 

nion of the court wbs. Whether the Plaintiffii were en* 
titled to recover? If the Court (hbold be of opinion that 
they were entitled to recover^ the verdift was to ftand ; 
if not, a nonfuit was to be entered. 

Thii 
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Thif pafe was twice moft elabontelj argued, firft in 

-fij/fcr term 1809 by Manliy Scijt. for the f laintiffa, and o^Hft j. 

li$f Scrjr. for the Defendant ; and again in the prefent of 

term bj JTiltisms Serjt. for the PhintiA, and Sbipimi TiwKKsavaT 

^t. for the Defendant. BaiccvtjLu 

Afgvoienta for the Plaintiffii* It waa refolred in 
J^ T. JFbiu^ I SaJL 19. I Bfo. P. C. 45., that the 
right and remedy are convertibles, and that an aftioa 
well iiea for an Injury to the right, though there be no 
aQaal damage. In the prefent cafe, howercr, an ac^ 
taal damage has been fuftained. The Defendant a£Vs 
ifljorioufly in felling his corn by fample in the market > 
ton although he takes advantage of the market to fell his 
goods, and although hs knows that toll is claimed for 
them, and although the toll indeed is equally due in re- 
fyt€t thereof as if it were fold in bulk, yet as the corn 
11 not in the market to be didrained, the Defendant is 
guilty of a fraud in felling them in fuch a manner as to 
deprive the Plaintiffs of the prompt remedy which they 
have for the loll,by taking it from the bulk when the bulk 
is brought into the market. 7 he principle is well 
eftablilhed, that a perfon (ball not at the fame time take 
the benefit of the market, and deprive the lord of his 
toll. And it is not neceflary, in order to maintain the 
a&ion, that the jury (hould find z&ml fraud in h&. 
Bttt they have in h€t found the Defendant guilty of a 
fraod, for he is guilty of the premi(es^ that is, of the 
whole premifes laid in the declaration, and the fraud is 
averred there. << If a man hath a market in one part of 
^ the town of D. the inhabitants of another part cannot 
** build new houfes, and there in their hoofes and (hops 
'< fell merchandizes \ for this ia to the damage, of the 
<' market. Admitted, 2 EJ* a." a Ra. M* 123. C 
pi. I. The word fraudulently in the declaration does 
not import adual circMmventipP/ but any a{l knowingly 

done^ 
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done, wherebjr injury acoroea to another having an 
eftace of freehold, or other intercft ; and upon foch ad 
The Bajjfft, «cc. ^^ ^^^ ^^^ .^p,.^^ j^^j^ ^^.^ .^ ^^^ ifawniiw Afqut 

injutii. It 18 diftinguifliable from the cafe of a niiU» 
which the lord is bound to repair and the tenant to grind 
iat| CoryUn v. Lytbeij, i Saund. 113., in this only, that 
there is no obligation on the feller to come to the mar- 
ket at all \ but if he does come, he is bound and fubje€k 
to all the rights of the perfona having the tolls; So, if a 
perfon ereds a market within feven miles of another, it 
is of itfelf a nufance : it is not necefllirj to prove a fpe« 
cial damage. 11 H. 6. 19. B. The Prior of DuitfiahltU 
eafe^ which was not applicable to the circumftancea ia 
the cafe of The Bailiffs ofTewheJbury v. Di/lon^ 6 Eaft^ 
438., was this 9 the prior o{ Dunftahh declared, accord- 
ing to the pra£lice which then prevailed of pleading crt 
tmusy << that he was lord of the town oi'Dunftabh^ and 
that he had a market twice in the week, on Tue/daj 
and Saturday, and that he and all his predeceflbrs im- 
memorially had the corre£lion of the faid market, and 
that it had immcmorially been accuftomed, that all 
butchers who fell their meat, or any other merchants 
which come to the fatd market with any other wares or 
merchandizes to fi:ll, ought to fell it in the high (treets 
of the fame town, on the ftalls of the prior, paying for 
every ftall, on the day on which he hath the market, 
one penny, and that the Defendant is a butcher, and 
hath fold his meat on the market day, ((hewing in cer- 
tain how much,) within his own ho^ft^ fecretly^ {occulte,) 
and bath alfo procured others to do likewife, whereby 
the prior hath loft the advantage of his ftalls, and alfq 
the furvey of the faid market, to the injury and damage 
of the (aid prior/' This is a plain and intelligible de* 
daration, and a very good one. The Defendant pleads 
in bar to the a£lion, *^ that he lives in a houfe in the 
town of Bunftahle, and that all boufeholders in the iaid 

town. 
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towi^lnve immeniDriaily . ttfed to fell their wares and - iCoq* 
acKhandixcs every market day in- their own hoofes, or ' ^7^^^ - 
where they pleafci and that the Defendant did fo; and of ' 

praya judgment of the aftion." Cottefmore Q. ]. deter- Tewkesbury 
mi9C<it that the Defendant's prefcription was not to the Brickhilu 
porpofe, but was ineonCftent with the right of the prior^ 
which \i bad. S. C. Bwo. Ab. Frtfcrip^my pi. ^%. « For 
if the prior, he (ayit tiath a market in the town, and is 
lord of the town^ you cannot prercribe (i. e. generally) 
to ftU meat in your own houfe on market days, for the 
market cannot be but in plap^ overt ; and the prior then 
lofei the advantage of his market, if they fell their naer<* 
(haDdizes in the^ hpufes \ and inafmuch aft he alfo hatb 
the coirc£lion of the marker, and to fee whether thf 
things which are there fold are lawful and fit to be fold» 
(the whtch cannot be aflayed by his officers if they be not 
ia open market, and he 9]fo lofes his toll of the things 
foM,] therefore, finee the market belongs to the* prior, 
vbom it behoveth that it (hall be holden in the market 
place ordained for it, he (the Defendant) cannot keep 
the market in his own ,hoafe, but in the common place 
on the market day,** wherefore the Court difallowed tht 
plea, and the Defendant craved leave to imparle ; and 
afterwards, ii H. 6. 2$. O. amended' his plea, and 
pleaded <* that DtsnflabU was an antient borough, and 
ihat there wis an immemorial cuftom therein, th^t every 
burg^fs Icifed of a houfe therein, adjoining to the high^. 
ftreet, may fell on the market day ail his wares and mer^ 
cha^idiae^ jn the Jbops wMin tie fame houfe^ abutting m 
^ndadjgimf^ t9 the high Jireei^ and that the officers of the 
prior havf^mmemortally had.the purview and correflioA 
of aUtbingf fold on tlie ftalla of the prior, and that the ' 
De(iEriulaot was feifed in fee of a houfe adjoining to the 
higk«ftreett and there, ia the faid houfe, in a ihop ad^ 
joioing the^higb-ftreet, £old his meat, as he lawfully 
&u|ht," The Plaintiff d^oittrs to ths iotufficiency of ^tts 

amended 
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1809* amended plea for two reafoos i firft^ that it did not ao- 
fwer the allegation of the Defendant having pioemed 
or** ^^ others to do the fame^ upon which the Defendant agaili 
TswKBsauar amends, by enlarging the aTerment of the cuftom, fo 
BaiCKiiaLu as to include the felling by others within fuch flu^ $ 
and fccondly, the Plaintiff obje&Sy that he had averred 
in his declaration that the Defendant had fold the meat 
in his houfe acculA, and that the Defendant's plea was 
so anfwer theicto. The Defendant, being vnaUe to 
controvert the law, amends his plea again, by adding a 
traverfe, « without this* that' the Defendant fold the 
^ meat /ecntly, occulth, in his houfe, as the Plaintiff fup* 

pofes," and the Plaintiff takes iflfue on the faft. It is a 
principle in pleading, that the traverfe mod be of the 
010ft material faA, the iffae of which will decide the 
caufe one way or the other. It therefore refults from 
the Defendsnt's own pleadings, that if the adl was done 
fecretly, the Defendant was not within his cuftom^ and 
the prior*s general right muft prevail $ and the cafe 
cftabliihcs this principle, that if a lord of a market be 
entitled to tqll, no one can come and fell in that mai^et 
but in that particular way which will yield the toll to 
the lord ( and that if he fells in a different manner from 
what he ought to do, the lord may maintain an adion 
againft the feller. In 6 Eajl, 460. Lord ElUtAonugb C. J. 
was of the fame opinion \ for he fays, << Affuming that a 
filler f (whofe cafe is very dtflerent from that of a foy^",) 
would, under the circumftances, be liable to this fpe- 
. cies of action, as for a fale to the prejudice of the Plain- 
tiff's nuirket, does it follow as a confequence that the 
hjer would alfo be fo ? The feller has it in his choice 
whether he will fell by fample or not a commodity not 
then locally brought by him within the limits of the mar- 
Jket where the fale takes place : but the buyer may hvwt 
tio fuch ele£Hoo : he cannot compel the farmer to bring 
Im corn in bulk to the market } and if be be reftiaiaed 

from 
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ftom buying ihj trotn but what is actually brought into 1809. 

the inarkct^ he may be entirely precluded from buying ^ RAirff ^ 
of corn, by the difcontinuance of all refort to the mar- of 

ket by peribns dealing in , that commodity in bulk: he Tbwkbsbury 
may therefore be dri?en to the neceffity of buying of com Bkickmbll. 
ih this way,^ or of wanting it altogether. 

Secbndly,TheDefendant has (hewn no exemption from 
tolL The grant to be quit of toll ia a royal franchife« 
and if granted to a man and his heirs» it will defcend 
firit to his patetnal, and on their failure, to his maternal 
heirs, like any other eftate of inheritance. Phwd* 4451 
laftltne. But the immunity granted by Gilbert tU Clare^ 
18 to his burgcfles and their fucceflbrs, not to his heirs : 
thcfe words in a royal grant would of themfelves create 
a corporation ; and in the fubfcquent grant of Ed. 3. 
tbey clearly have that effed \ and the immunity goes to 
the corporators, although the word heirs is there joined 
with fucceflbrs. If it had been a grant of a like immu* 
sity to Gilbtrt de Clare and his heirs, et Unentibus fuis^ it 
voold have had a different eficA. The fine too was 
made to Edw. 3. by the burgeflVs, that is in their corpo* 
rate capacity : the cafe too finds that the toll has im** 
memorially been paid by all except freemen, whereat 
thcfe grants, 7 Ed. 2. and 1 1 Ed. 3. are ling withia the 
time of legal memory. But if the grant was to the bur- 
gage tenanu, there is fufficient ground to prefume 
cither a forfeiture, a furrender, or an extinaion of the 
immunity. The grant of 11 Ed. 3. would have been ^ 

fuperflttous if the grantees were before free of tolla 
therefore it muft be prefumed that they had, up to that 
time, paid toll, and Lord Coke^ 2 Injl. aai. lays it down 
that if the king, or any of his progenitors, have granted 
to any to be difcharged of the toll of a market, either 
generally or fpecially, this grant is good to difcharge 
him of all tolls to the king's own fairs or marketSs and 
of the tolls, which, together with any fair or market, 
VoL.n. K have 
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have been granted after fuch grant of difcharge; b«it 
cannot difcharge tolls formerly due to fubjeASf cubec 
by grant or prcfcriptton :*^ and fince it is found that the 
toll has been immemorial it follows that thefe grants of 
immunity made within Amt of memory mud be void. For 
neither does it appear that Gilbert de Clare was ever lord 
of this market, fo that he could grant the immunity^ soi 
thSt the borough of Tenvkefiury and market was parcel of 
the honour of Gtoucefitr^ any more than of the honor of 
Hereford^ and that as fuch they came to the hands of the 
crown when the honor of Gkucefter efcheated \ nor does 
it appear that it was not an independent manor i wid 
from the circumftance found in the tnquifition^ that 
Gilktri de Clare died feifed of the manor of Tewke/turj 
held of the crown in capiie, the inference pf law is» that 
it was an bdependent manor* [^Mansfield C. J. At the, 
time of the grant of Gilbert de Clare, he was entitled to 
grant this immunity ; for it muft be onderftood by this 
cafe, that he was lord of the market, though it is not 
ezprefsly fo ftatedj and if the/ doubt had been fuggefted 
at the trial, the jury would not have hefitated on the 
evidence of this inquiGtion to find, that he was fuch, as 
well as lord of the borough, and at the time of the grant 
of 1 1 Ed. 3* it muft alfo be taken that the market was in 
the crown, for the cafe ftates, that the honor of Gbuafter 
afterwards becoming vefted in the crown, Edward the 
Third made a new grant to the burgefTcs of the fame 
town, which infers that the grant was made in confe- 
quence of the honour fo coming to the crown ; and it 
muft therefore be aflumed that the manor and hundred 
of Tev)ke/burj was part of the honour of Ghycejier,'} 



Arguments for the Defendant. No fraud has been 
efpecially found by the jury, nor does the cafe contain 
any fa£^8 on which the Court can fairly build an infer« 
cnceof fraud. And unlcfs the jury had found that the 

Defendant 
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Defendant fold io fraud of the market, the adion caa« iSop^ 
not be maintaiocd. The rule is laid dowq too largely. -,. ' ,r.:.^~^- 
that npou eterj zcx of one man detrimental to another of 

anaaion lies; the aft done muft be Ukgal. Where TtwE«iiuaY 
an 2&t in itfelf indifferent, becomes unlawfHl if done BaieiciisL^ 
with a particular intent, the intent muft be exprefslj 
found. Rex v. Wood/all^ 5 Bwrr. 2667. And the zfk 
is not neceifarily fraudulent unlefs the PlaintiflFcan Ihevr 
that it was impoflible it could be done for an honeft 
purpofe. . Here the value of the toU, which is only one 
part in 170* is fo fmall, that it not only b poISble 
that the com might be fold by fample without any view 
to evade the toll, but it is ditlicult to conceive that fuch 
a minute fradlon could in any degree influence the De* 
fendant's. choice of the mode of felling. There are other 
motives of much greater importance to influence the 
mode of fale. It would in IzA be imprafltcable now to 
pitch and fell in bulk all the corn fold in many markets : 
Mark lanff for inftance, would not contain the hundredth 
part of what ia there fold. The greater convenience of 
feliiDg by fample, the faving of expence by not bringing 
the corn to market, and carrying it back if unfold, the 
greater facility of proportioning the fupply to the de« 
mand, and thereby preventing the article from being 
depreciated in a glutted market, which very facility < 

renders the average price of the corn ultimately lower 
to the confumer, as well as more conamodioHs to the 
feller, are all confiderations of incomparably greater 
weight, and muft be prefumed to have influenced the 
latent much rather than the fraudulent motive imputed; 
and unlefs the jury exprefsly find the fraud, the Court 
will not prefume it. i^o Ce. 56>/which is a cafe of fraud 
inlaw. 2Lutw. Gwyn v. Pook^ 2j6o. BkJUf 
?• Dimjdale^ Cofvp. 661. Lord Mansfield % judgment* 
In die prior of Dunftabh\ cafe, the queftion of fraud waa 
txprefdy raifed by the traverfe. This is Janmum aifqui 
E a if^urii. 
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1809. ifijurii. -AJhhy ?. White wa8 the cafe of an unlawful afl, 

*,. ^ ~/.^ ~^ but there is no unlawful a£l here. No cafe has been 
The Bailiffs, &c. .. ^ , ^,1 /. ,. 1..*.,/. •ri 

ot Cited to (hew thai fale by fample is of itfelf unlawful ; 

TrwKEsiuRY if itvcre, many diftrias in England ^o^M. be wholly 
BircKMELL. deftitute of the means of p.nrchaCng com* And with 
reference to the rights of the lord of a maiket, fo long 
as the public convenience required that the corn (hould 
be pitched there in bulk, fo long was the lord entitled 
to his toll; but his rights cannot be enlarged as the cir- 
cumdances of the country vary, and fo foon as the prac- 
tice of felling it in bulk ceafes, the lord's right to toll is 
gone* Where a feller takes the advantage of the land 
and the convenience afforded by the lord of the market* 
and eTudes the toll, he may be fubjed: to an adion ; but 
upon a fale by fample, neither the buyer nor the feller 
enjoys the fame advantages as upon a fale in bulk. An- 
tlmtly the only mode ufed was the felling the commo- 
dity in bulk. The advantages which it gave were, the 
immediate and pofitive transfer of the property by faleia 
matket overt, the advantage of the teftimony of the 
clerk of the market witnefling the fale, the corretElion of 
the lord of the market, to fee that the quality of the goods 
was proper, and that the weight and meafare were jufl. 
All thcfe advantages are watering in the fale by fample; 
in all thcfe refpe£ls it )is no better than a common private 
contrad between one man and another. If two perfons 
meet in a market and conclude a fdle of goods they have 
at home, without fliewing a fample, it will not be con- 
tended that this is fuch a faje in the market by which 
' ' the lord. is defrauded of his toll. It is true that if one 
« met another coming to the market with goods to fell, 
and (hould induce him to turn back, an adion would 
lie. 1 Saund, 171. Tard v. F^rd^ S. C. i Lev. 2g6. 
An a£lion lay ; but that was where the Defendant, with- 
out even colour of a patent, ereded a market, to the 
ilufance of the Plaintiff's market, for other men to felt 

their 
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their goods* not to fell his own ; but if a man opens a rtop. 

fliop near a market, and fells foods therein, which he -^' « r..^.^. 

,j . .r !_ L ,1 , .^ . The Bailiffs, Sea 

would otherwife hare brought to the market, or if m of 

his way to the market with goods, he ftops (hort and Tiw^rsbwrt 
makes a ^otraA for them, neither z€t is any injury to Baici^Nf u;< 
the market. Is it to be contended that if a fa£U>r fellt 
by fample m Mark lane a thoufand quarters of corn now 
in Riga^ to be delivered in Gibraltar^ that toll is due for 
it in Mark-lane, It would be equally reafonable to hold' 
that an adion lies againft a man for not bringing hit 
goods into the market, or for making a private contrad: 
in the market place, as to fay that he may not make a 
private contraQ there, exhibiting a fample at the fame ^ 
time. The a£l« here fuppofed are not like the prior of 
Dunftaili^n Cifc. it appears that the Defencfant there 
had procured others to come and Cell in his <hop, not 
io their own houfes, for the Court anfwers to his firft 
pka, ** you cannot prefcribe to fell meat in your own 
honfe on market days, for the market cannot be but in 
place overt ; and afterwards, " the market muft be 
^< holden in the market place ordained for it ; he cannot 
" hold market in his own houfe, but in the common 
« place on the market day /' fo that the cafe in that 
point of view amounts to no more than that of Tardy. 
Ford. But it may* alfo be. admitted that the traverfe on 
the word occult^ was material, becaufe the plea there 
does not deny that toll was due to the prior for good^ fo 
fold in (hops, and the fecrecy of the fale prevented his /^^^{^ 
€oUe£ling it. In the cafe of Dorking market, tried be- Dorking market 
fore Heaib J. a man had fitted up an inner room in a * 
public-houfe, and corn was pitched and fold there % and 
the Plaintiff recovered againft him on the fame ground 
as ia the prior of DanftaUi% cafe, becaufe it was done 
ftcretly. A principle may be extraAed from the cafe of 
the bailiffs of Tewke/bury v. Diftan rather in fa^vour of the 
Pefendao^, f»r i|t may with equal juftice be faid, that 
K3 « 
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if a buyer woald oot bay except in tht marketi the feller 

would bring his goods to market^ becaufe he could not 

"Jrf"* ^^ fell clfcwhcre : but by law every man is at liberty to bring 

TtwKtsBURY hig goods to ooarkct or not, provided he does not con- 

9kicsHBL]^< fpire with othersi fo as to prevent their attending the 

market. 

Secondly, as to the exemption. — ^ToU is not incident 
to a market, it muft be created by grant, and though it 
is now due to the corporation of Jewhe/burjt it does not 
follow that it was due to the lord of the market from the 
burgefles before the grant of 7 Ed. a. That grant in- 
deed recognizes a then fubfifting immtinity } for it e§n* 
Jirms to the burgefles of the borough to be quit of toll 
nnd of cuftom, according to ancitnt ufage. %If that is to 
be conftrucd as immemorial ufage, then the burgefles 
never were fubjed to toll at all ; and to whomfoever, 
and by whomfoever thrfe tolls were originally granted, 
they were granted not payable by the burgefles of 
^iVfke/kury. For although long continued ufage is a 
ground to fupport a prefcription for toll, yet, if a time can 
be (hewn when toll was not paidj it will deftroy the pre- 
fcription. The words *< according to ancient utage^ do not 
imply that the privileges granted are merely commenfuratt 
with antient ufage, and the grantor, at the fame time that 
he granted by this charter fome new immunities, clearly 
recognized that others fubfifted by ancient ufage.- If a 
forfeiture had been committed, thefe words would have 
limited his right, and he could have refumed only what 
be had fo granted \ he could not have determined the 
earlier exemptions, nor erititled himfelf to more toll than 
\it had before this charter. [Heath J. obferved that an- 
tiently the kings ufed to renew all the corporate charters 
pt the beginning of their reigns, and receive a fine for 
thiemf Atadox firma hurgul Although the crown can- 
PPl grapt away or extinguilh the preyioufly granted 
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i%bt8of a fubje£^, it may releafe its own fubCfting toHa» 1809. 

and CYcrj lord of a market may do the the fame. The 
burgcflea to whom this exception is granted, are the fame * "^ "''of 
burgefles to whom GiUfrt de Clan had granted his bur- TEWKEsavav 
gage tenements at a (hilling rent, the burgage tenants. BaiCKMiua. 
[MMufiild C. J. It probably happened in this Corpora, 
tion as in many others, that the firft members were the 
iudders of the burgage tenements; and therefo)pe fo long 
as burgage tenants were, elected they would enjoy the 
iftmunity, but when they ceafed to be eleQed, the rights 
of tbe burgage tenants not eleAed would from that time 
alfo ceafe.3 When the honor of Glocefter came to the 
crown, nothing could come with it but that which had 
remained with GUbirt de Clares and if the tenants were 
rendered fcee by his chartrri the re*union of the honour 
with the crown would reft in the crown only the tolfs 
which that nobleman had, not thofe which he had not. 
And if the burgage tenants were free before, the charter 
of 1 1 Ed. 3., granting an exemption to the burgefles and 
their fucceiTors, could not derogate from their rights ; 
(he only confequence is, that the grant operates nothing. 
Itisfaggefted that the exemption might be forfeited ^ 
but it could not be forfeited by the a£t of a majority, it 
iould only be forfeited by the adls of all the individuals. 
If, however, there were certain tolls from which de 
Clare*B charter did not exempt the burgage tenants, it is 
for the Plaintiffs to fhew by evidence what were the par- 
ticular exceptions. 

Arguments in reply. — Ir is clear the firft charter was 
a grant to the burgefles in their corporate capacity, and 
not to the burgage tenants in right of their tenures. ^The 
contrary is not to be inferred from their being cal^d by 
a name daaived from their tenures ; they were fo called , 

becaufe burgefTes, in thofe days, were not fo much dif* 
tinguifhed from (Iranjgers.by any other circumftance, as 
k 4 by. 
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1809. bjr the cerUtnty of their Tenrice due in rerpeA of their 

^L \ 'Tutr^p, httrgagc tenements ; but to make the esremption defcrnd 
rne jstiittftf otc. , . , . . « . 

of to their heirs» tt muft be granted to them and thev hears 

TtwKstBVRY Again, although 100^. are found to be the value of the 

BaiCKNBLL. toll of the boroughy the Earl of Gkuafier might hold it 

in farm of the prowAi and may have granted an exempr 

^ lion which it w^ia npt his to heftow. Neither could 

King Ednpard the Third grant an effcdual exempcioa 

throughout all En^land% biit only in fuch places wheie 

he had (he lordihip?. SuppoCng, hovefer» that Gilbirt 

di Clart was entitled to thefe toils, and that he made ^ 

^ valid grant to the burgage tenants, yet the cafe findi» 

that on the attainder of Lord Seymour^ the manor became 

veiled in the crown ; upon that re>union» the toll, which 

i« a royal franchife, b^can^e e^^tind by unity of pofleOion* 

and th^ iq:llil^nity which had been previoufly granted out 

of it, became e^i^tinft alfo. 43 v^ ^A 10. Palm. 8a. 

[Heath J. The attainder and unity of pofleflion could 

not affcft the rights of the burgelTcs. Mansfifld C, J. 

The new grant by Jamis the Firft could only operate tp. 

pafs the market fqch as it was before the attainder ; the 

crown could not re-grant ;he toll, free fron^any exerap. 

tions which then exited. La'^rena J. |f the lord qf 

a manor grant away part of his rightf to his tenants, his 

fubfcqucnt crime, forfeiting the reft, cannqt revoke his 

prior grant. It might as well be faid that if the lord of 

a manor releafe tp his tenants all his fervices, hb attainder 

will revive them.] There is at Icaft goQd caufe ariQog 

from the perpetual difufc, for the Court to prefume, 

either that the burgage tenants had by fpiqe ^(k forfeited 

their franchifc, or otherwife that it has been (urrendered 

by the individual tenants who were entitled to it, fince 

it has never been allowed, and thefe charters haye never 

before been brought forward or known to exift, ei dt 

ffon apparent^us et nm exifUntibus eadem eft lex i or that it 

has-bi;eq extinguiflied bj unity of pofleffion. As to the 

merits^ 
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aeriUy tfie reafon whj no ailjudged cafe is to be foondy' 1809. 

ii» that the fellers by (ampler 10 order to quiet the lords ' v.:.^^- 

of (be marketSf on the firft iotrodaAion of fale by fam- of 

pie, have generally paid the tplL The prior of J)un^ Tiwhisbusy 

fiobl/s cafe can be fupported only on this ground, that Baicavafiir 

if the Defendant, who had a houfe adjacent to the mar^ 

ket, did npt fell in it according to the cuftom of the 

borough, he uraa bound to come to the market, and fell 

at the prioi'S ftalls $ and that by his felling otherwife, 

the prior was deprived of that toll which he would have 

had if the meat had been fold at his ftall : that cafe is not 

is principle diftbguifliable from this. If on a fale by 

fiuDple neither buyer nor feller enjoys all the advantagea 

of the maricet, it is the fault of the feller, who may pitch 

Ittscorn if he will, and although he choofes to waive the 

right, he cannot thereby lawfully deprive the lord of hi$ 

toll. 

Tie Cwrt obfcrred that the cafe had been argued in a 
pa&erly manner, and took time to confider of their 
judgment, which was on this day pronounced by 

Mansfield C. }• This in ttkSi is an a£lion brought 
ag^nft the Defendant for' felling corn in the market of 
Tm/hfiurj by fample, which is alleged in the declaration 
to be done fraudulently, and injuriouily to the Plaintiffs; 
that is, not fraudulently, according to the common 
fenfe of the word, but only fraudulently bepiufe inju« 
noQfly» as depriving the Plaintiffs of a toll to which they 
are entitled. The Chief Juftice here referred to the ma- 
terial parts of the declaration. The firft queftion which 
af ifes on this cafe is, whether the felling by fample in the f 

^larket is an injury to, or a fraud on, the perfons who have 
fright to toll on goods fold in the market. The fecond 
is, whethej, fuppofing the Plaintiffs have fuch a right 
]d general^ they have fuch a right againft perfosts claim- 
ing! . 
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iag 9 in the minner here (Ufeed, to be exempt ffom ptj* 
ment of the toll. As to the firft pobt» it is v^ eaitra- 
ordinary that no cafes are f#und to hare been decided on 
the queftion i for neither have any of the counfel in the 
canfe jnentioned fucb, nor has any fuch occurred to the 
Court. Confidering that the oiigin of markets is by 
grant from the kingi or prefcription, which prcfcription 
fuppofes a grant, a lord of a market mail neceflarily hare 
a right of aftion againft any peribn who injarioufly de- 
pvires him of toll accrning in that market. That bong 
fO| dien comes the qneftion 00 tlie fale by tampie; 
which mode of fale, though certainly not very recent in 
Tevfk^bury^ nor in many other towns^ is comparatively 
modern. It has Mw in a great meafure foperfeded the 
amient praAice ; but antiently, when the communication 
throughout the country was more rare and difficult, it 
was a great convenience both to the buyer and feller to 
have a common phce of meeting, to barter and fell their 
goods; and even now it certainly is to a degree a conve^ 
nience ; but at the fame time it operates as a tax on the 
commodity, by enhancing the price, and by the reftriAion 
which is impofed on the operations of trade, if perfons 
may not buy or fell but in that market. One queftiott 
18, whether they who fell by fample have any benefit 
from the market ; and it is faid, that if they could no( 
fell by fample, but were compelled to pitch their corn 
in bulk, they would not go there at all, but would 
fell at their own houfes ; and that* therefore the mar- 
ket is not beneficial to them { but on the other hand 
they have a benefit from frequenting the market, for 
they find there cuftomers, perfons ready to buy } there- 
fore by going to the marked, they have the benefit of iht 
market. If fo, then the lord of the market ought not 
to be deprived of the benefit of the toll which is his due 
for goods fold by perfons taking the benefit of the mar- 
ket. And the prior of DunftMth cafe is a very ftrong 

authority 
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asthmty that a perfon taking the benefit of a fafr fliatt 1809. 
pay tfafc duties of it ; and confequently, to perfons taking j^ BailiA te» 
adrantage of a market^ and felling there by famplei the 
principle of that cafe ftrongly applies. The circum* 
ftances of that cafe are quite immaterial^ but the prio- 
ciple thereby eftabltfhed hf that where a perfon does any 
thing injurious to the right of a market, the lord of the 
market fliall ha^e an a£lton« In MofeUj t. Fierfin^ 
4 r. R* 104., Lord Ktnjon C. J. held it a clear fraud oa 
a market to fell goods by fample therein. He fays, 
** If the PlaintiflF*8 demand had arifen on contrada of 
«* fale by fample, he would hare brought a diiFerent 
*^ kind of a£iion : an a£lion for the fraud in not bringing 
^ the goods into the market :'* he refers to no authority, 
bttt ftates it as a clear principle in his mind, that if x 
perfon fold by fample in the market, it would giire an 
aftion, as for an injury to the market. Upon this 
ground then we are of opinion that the prefent adion 
well lies, unUfs the Deft?ndant brings himfelf within 
the eiception. (Here the Chief Juftice read that part 
of the cafe which ftates the charter of Cilhrt de Clare, 
and obferved that a gre^t deal of evidence was ftated 
there which might better have been omitted, and that 
fafls to be thereupon f^und by the jury, might more 
properly have been fu! litutcd. The words ^^ according 
'^ to ancient ufagei* aie certainly very important, ai^d on 
the one fide have been relied on as affording an argunsent 
that the exempt jn contended for, was pre-exifting by 
antient ufage ; but they afford a very Urong inference 
on the other fide alfo, that it may be' a grant of no other 
exemptiotis than the burgeflcs antieotly ufed, and fo 
may be no grant of exemption at all : and it is very 
remarkable, that the charter fpeaks not of tolls in Tewief^ 
hiry^ but in the honour of Ghucejier^ and throughout a^U 
Bngland\ and further, It is not in refpeft of their bur- 
gage (ftatesi for in the firft charter it is not granted to 

Ibe 
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iScf. the burgeflft and their ieirs, but to the burgeflet and 
^ ' - ^^ their fyccfjiri. Then the later grant by Edward the 
of * ' Third, is to the burgefles their heirs and fucceflbrs, to 
TiwKESButY jjg fy^ Qf j^ii j^ji^ pavage, murage, pontage, paflTage, 
.' EaiCKKu^u with other general words, ^ow one of thofe worda, 
Jieirs and fucceflbrs, muft be improper ; the firft, if the 
grant be to a corporation, and the Cecond, if the grant 
be to the burgage tenants* But it is obfenrable that this 
laft is not a grant of an es^emption from toU in any par* 
ticular market, and lead of all in the market of'TewitJ^ 
bury. Then comes the charter of Pli^tthf and the 
charter of Jac. i. whereby Jac. i. granted to the baU 
liffs and burgefles of Tiwhe/bury the manor aofd hundred 
of Tewjke/bi^ryf ^nd all fairs, markets, (tallage, toll, toll- 
cuftom, cuftoms, pickage, &c., and the reyerfions and 
profits. The cafe then dates, that for 40 years paft ^ 
praAice has gradually prevailed of felling in the market , 
by fample, and that the corporation has received toll when 
the corn has been delivered in Teiukejbury : that the De- 
fendant knowing the PlaintifTs* claim of toll upon corp 
9ind grain fold in their market, whether by fample or' in 
bulk, fold by fample to one BuMe 45 buQiels of beans, 
to be delivered in ^enuke/hury^ which h^d not been 
pitched in the market or paid toll, and that t|ie Pefendf 
ant refufed to pay toll ; that Buckle was at that time 
feifed and poiTcfled of a yearly burgage tenement, and 
paid I/. bi|rgage rent to the corporation ; and it is fur- 
ther dated that there was no ground of exemption, ex- 
cept that Buckle was feifed of a burgage tenement ; and 
that no exemption had ever been remembe|red to be al- 
lowed to any but the ffeeipen of the borough. Thequeftioa 
then is, whether 00 thefe charters and fads together an 
exemption is made out for a perfon having no other 
claim than as the proprietor of a burgage teneraept ; aqd 
the charters are fo general and fo loofe, that they ought 
^0 bp expo)inded by that ufage, which has imn^etnorialfy 

prevaile4| 
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prevailed. The charter of Gi&trt de Clan might have 
eztlLpced burgage tenants from the tolls of the markets- 
bat it does vSot appear that it did fo ; and from time im* ^ |)f ^ ^* 
memorial no fuch exemption has been allowed to bur- Tewkssburt 
gage teoaots. As to the word fucceflors, it applies to BaicimLL. 
what is ttfttally underftood to be a corporation^ and to 
the members of the corporation the ufage has always ap- 
plied it. The charters then beingj fuch as they are» and 
the nfage invariable to exempt the members of the cor- 
poration, and no others, we are of opinion that the ^ 
judgment muft be for the corporation. 

Judgment for the Plaintiffs. 



RowNTRBE V. Jacob. Jumtt. 

npHlS was an aQion brought by the Plaintiff", who had In an adion for 
^ been the afting boatfwain of a man of war, and money hid and 
therefore was admitted by Lem Serjt. to be a warrant Defendant (hews 
officer, and not within the proteQion of the ftat. adeedofaffign- 
26Gio. 3* c. 6y/. i. againft the Defendant, who was mentofthemo- 

a Jew, and an agent for prize-money and fcamcn's "^V*'**""/*''^. 

--.. t . , r r and a receipt for 

wages, refiding at Port/mouth, to recover a fum of money j,,^ conQdcration 

for wages and allowances, which had been paid by the money indorfed, 
officers of govetnment into the hands of the Defendant, " " * K***^ dif- 
for the ufe of the Plaintiff'. Upon the trial of this caufe ther^are preg- 
at the Weftmtnfter fittings after laft Hilary term, before nant evidences of 
Mansfield Q. J. the Plaintiff proved that 103/. had been fufpicion that the 
paid to the Defendant ; but the Defendant produced a f^ifeiy recited 
power of attorney, not madb revocable, and a deed of apd that the mo- 
affignment to himfclf of the whole of the PUintiff^s^ay, ney never was 
which purported to have been made << in confideration P^*^* 
** of lOoA lai. in hand paid at or before the delivery ^^^ ^^ impofi* 

tion in obtaining 
- the deed, the only relief it in equity. 
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1S09. '^ dieitofi'* and on the back waa iodorfecT t reeeipt 
figoed by the Plaiotifft and purporting that he had ** n^ 
<< ceived the within mcntietied fum of loo/. ixr. om the 
day aod year aforefaid." The attefting witnefi, vho 
waa a clerk to an attorney employed by the Defendtor^ 
fwore that he prepared the alfignment, that be took the 
iom to be infertedas tbecoofiderationi from the Defend- 
ant's relation, hot that he read oTer the affignment and 
receipt to the PlaintiflF before it waa executed, and that 
the Plaintiff acknowledged it to be right. There waa 
alfo eridence that the Plaintiff had acknowledged the 
receipt of 15/. paid him by the Defendant $ but on crofa- 
examination it appeared, that neither the Plaintiffi who 
was an illiterate man, nor the Defendant, had kept any 
account, or given or taken any vouchers whatever of the 
monies received or advanced by the Defendant daring 
any part of his agency i that no account whatfoever was 
ftated at the time of executing the affignment, nor did 
any money pafs. Nor did the Defendant avail himfelf 
of the opportunity to clear up thefe circumftances, 
wh^ch was given' him, by notice requiring him to pro« 
duce his own books at the trial. It alfo incidentally ap* 
peared, that the condud of the Plaintiff in his expeodi- 
ture was maiked with thoughtlefs extravagance, and to* 
tal ignorance of buGnefs. ^Lens Serju for the Defendant 
relied on the circumftances of the whole cafe, and parti- 
cularly on that of no money having paffed at the execu- 
tion of the deed, as the indorfed receipt, according to his 
interpretation, purported to exprefs, as a proof that the 
whole was a grofs fraud, and that the Plaintiff was 
entitled to recover: the jury however relied on the 
failor's fignature to the receipt, and found a verdt£l for 
the Defendant. 

Lens in the following term ha? ing obtained a rule ni/l 
for a new trials 
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Hejwood Serjt fiiewed caufe. The only qiteftion 
tbac could be properly difcufied at the trial, was the 
fxecution of the aiBgnment. It waa immaterial to go 
into evidence of the conlideration for it ; the deed would 
have been good, even if there had been no conGderation; 
for a deed imports a confideradoni and aa the jury pro- 
perly obferved, if a deed and a receipt will not difchargt 
aa accountant, no man can be fafe. Belides, the receipt 
does not exprefs that the money waa paid at the time o{ 
execution only ; it refers to the time mentioned in the 
deed, and chat is in the alternative, ^^ iU or hefmrt the 
execution." If this is a badge of fraud, almoft ercry 
conveyance is fraudulent, as in the cafes wherea part o£ 
the price is depofited at the time of an auAton, or fome 
of the parties live at a diftance, and cannot all execute 
at the fame moment. In the cafe of mortgages the mo- 
ney may be advanced at feveral times, yet is always re- 
cited to be paid in one day : but if the Plaintiff had in 
reality received the fum of 15/. only, ftill if be bad the 
intention of affigniog the whole, the aflignment would 
be good in law : if any impofition had been pra^lifed, 
the relief would be in equity •, the prefent verdifl there- 
fore muft ftand. 



Ma 
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Lins cmtrh. It is not immatertal what was the conC* 
deration i for the queftion is not whether a deed is good 
without confideration, but whether a deed is good which 
falfely ftates the confideration. The nature of the cafe 
does not admit of dire£l evidence to prove the non-pay- 
ment ; for a negative cannot be proved ; therefore, not- 
witbftanding the aflignment, when' the payment was 
cpotefted, the wus probandi ftill refted on the Defend- 
ant to Ibew the application of the fums he had re- 
ceived. 



HfiATH J. 
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Heath J. obfenredt that where a man by deed ac* 
knowledges himfelf to be fatidfiedi it is a good bar^ with* 
out reoeiTing any thing* 

Cur. adv. vulU 

MlNSFiSLiJ C. J. I ftlll baTe great doubts on my 
teindy #hich perhaps has been biafled by my praftice in 
courts of equity. This is an a£lion for money had and 
received : a power of attorney is given, recititig the con« 
fideration to be money paid at or befot* the execution of 
the deed. It wa^ proved that the deed was read over to 
thefailoTy and that he faid all was right; dn the back of 
it was a receipt for the moneys as having been paid on 
the day and year afbrefaid : it is the fame form of receipt 
which is indorfed on every deed and mortgage, although 
the money is not paid on the day of eiecution* My 
brothers are aU* of opinion that a verdi£k could not 
ftand, if obtai^d, againft the evidence of that deed and 
receipt, and confequently the verdiA already found ac- 
cording to the legal operation of thofe inftruments, muft 
be fupported^ and the rule muft be 

Difcharged. 
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Sjrtlako v. Pounsbtt* N$v, 7. 

JUDEBITATUS aJUimtfit for the ufe tod occupation if a purchafcr 
of a honfe^ and of certain fixtures therein. At the take poflclCon of 

trial of this caufe at the MiddUfex fittings after laft 2W. P'^"*^^l* ""^^"^ * 

n. r .^ ^..« , . . • , contMaoffale, 

«flytenn, before Mansfield C. J., it appeared that the which, on ac- 

Defendant had, in Jufy xtoj, coatraAed to purchafe of count of a defr^ 
the Plaintiff his leafe of this houfe for 700/., and had *?'^Vm°'''*'^' 
immediately paid lum a depofit of i^oL in part of the completed, the 
purchafe money. Being foUcitous to obtain immediate verdor cannot 

afterward I reco- 
ver rent for the 
period ef tlie porchafer't pofleffion, upon an implied contra^ for oie and occupation. 
At lesft he cannot, if the purchafcr had ptid Cbe whole purchafe monej when he 
catered, and the fendor bad kept it dortog the parchafer's pofleflion. 
Vol.il L poffeffion. 
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1809. pofleffion, he foon aftewnrards paid the refidue of the 

1"'^^'"' price, upon which inducement the Plaintiff permitted 
v. him to enter and occupy the prcmifes. In the montn 01 

PouNSETT. Oilober^ the Plaintiff not having made out a good title, 
the Defendant declared that he refcinded the contraft j 
he accordingly quitted the pofleflion of the premifes, and 
brought an a£lion for money had and received, under 
which he received back from the Plaintiff the whole 
purchafe money, and the cxpences of inveftigating the 
title. The Plaintiff then commenced this zSdon to re- 
cover rent for the fpace of time during which the De- 
fendant had occupied the premifes. Be/l Serjt. and &/- 
nvjfif for the Defendant, contended that there was no 
contrail either exprefs or implied in this cafe ; that the 
ftatute. which gives the adion for ufe and occupation, 
requires that fome contrail of demife (hould fubfift, and 
that the contra^ of fale, which was proved, by fufficient- 
ly accounting for the poffeffion of the premi(es» difaf- 
firmed the exiftcnce of any other implied contra£i:» They 
.urged that in the cafe of Heatw v. Tamlins, Ptake N. P. 
Cafes 192* Lord Ktnjan C. J. had decided that on a 
purchafe being defeated by the want of a title, nothing 
could be recovered by the vendor in this form of adion. 
Efpinaffii cantrh, obferved tliat Lord Kenyon limits that 
potition to the cafe where the occupation of the houfe 
« was not beneficial.'* Mansfield C. J. at firft inclined^ 
to think that the a£lion might be fupported \ for that if 
a man had contra£i:cd for the purchafe of an eftate, of . 
the annual value of many thoufand pounds, and had, 
through the imprudence of the vendor, b«en permitted 
«to take poffellion, which he might poilibly retain for fe- 
veral years, pending a difcuiSon of the validity of the 
title in a court of equity, it woi^^ be ftrange if the pur- 
chafer coulit hold the poffeflion and receive the profits 
during all that time, without paying any CQnfideration 

for 
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for it to the vendor. But upon the ground that during \ ^809, 
all the Defendant's occupation of the premifes the Plain- I ^' -^ -^ 
tiff had been in pofleflion of the purchafe^moneyi of | 9. 
which he had made, or might have made intereft, the / 
Chief Juftice dire£led a nonfuit, wltli liberty for th^ 
Plaintiff to move that it might be fet afide/and a vcrdi« 
entered for the Plaintiff with 8/. 1/. 2j^. damages, being 
the amount of the difference, by which the jury found 
the reafonable value of the houfe during the Defendant's 
occupation, to exceed the intereft of the purchafe-money^ 
being computed for the time during which the money 
was in the Defendant's poffeillon. 

Accordingly Shepherd Serjt. on this day moved for a 
rule nifiy contending, that where a purchafer is let into 
pofleffion in purfuance of a contra^, if that central is 
refcinded, and the parties are remitted to their original 
fituation, an undertaking to pay rent for the time of the 
pofleffion arifes by implication of law : he endeavoured » 
to diftinguiih this from the cafe of Heame v. Tomlinsp 
becaufe in that cafe the Plaintiff had fuftaiaed a lofs 
by having taken poffefEon. 

Mansfield G. J. I doubted extremely whether ia 
any view of the cafe the Plaintiff could recover for the 
oArupation of the houfe \ if no nvmey had been paid, 
perhaps it might be a different queftion : but if a man 
pays part of his money, and is fo unwife as to take pof- 
feflion without a title, is it not juft that the one party 
Ikould take back his money, and the other take back his 
houfe ? It b impoflible to make the rules of law depend 
on the balance of lofs or gain in each tranfa£tion. The 
poifeflion of a houfe is always beneficial j for it proteds 
dtt occupier from the inclemency of the weather. A 
contract cannot arife by implication of law ui^ler cir- 
L ^ cumftances,^ 
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cumftancesi the occurrence of which neither of the 
parties ever had in their contemplation^ 

KiRTLAND '^ 

V. 

PouMSETT. 2^^ c^j^ unanimoufly held that the nonfuit was 
rights and 

Refilled the Rule. 



iTtfV. f* Heoan v. JoHMSOlf • 

-^^ If, under an Tl EPLEVIN. Becaufe the Plaintiff for three-quarter* 
agreement for a ^^ of a year, ending on the ajth September 1808, had 
rcni^\be*tenint ^^'* ^'^ houfe in which, &c. as tenant thereof to George 
is let into poflcf- Rofs^ by virtue rfa certain demife to the Plaintiff theretofore 
tion before Icafc ntade^ at a certain yearly rent of 40/. payable quarterly^ 

executed, the ^^^ becaufe 30/. rent for the faid fpace of three quar- 
IclTor cannot, ^ •^.,,, m^ 

during the firft *^^ ®f * 7^*'* ending on the faid apth day of September^ 
year, diftrain for was in arrear, the Defendant made cogniaance as bailiiF 
'^°*' of Rifs. Vfon the trial of this caufe at the Croydon 

For thehr is no Summer Affizes 1809, before Lord Eltenborough C. J., it 
or implied^ appeared that the Plaintiff held the premifes under an 

agreement, whereby Roji agreed <' that he would by in- 
denture demife to the Plaintiff the houfe then in his occu-^ 
pation, for the term of 14 years from the 25th day of 
December then laft paft, (determinable a» thereinaftet 
mentioned,) at die yearly rent of 40/., payable quarterly, 
clear of all taxes, (except land-tax) ; but if the Plaintiff 
fhould pay to Rofs the fiim of 40A before the expiration 
of the iirft quarter, which (hould be at LadyJaj then 
next, in that cafe the rent {hould be reduced to the rate 
\ of 3 3/. per annunii payable quarterly." The Plaintiff had 

been in poffeffion three quarters of a year. The jury, 
\mder his LordOiip's dtre£Uon^ who thought this inftru-* 

ment 
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aieot was no demife, and did not fupport the cognizancey rt^o. 

found a verdifl for the PlaintiflF. * ^ ^ 

Hegam 

j9^ Seijt. now moved to fet afide this verdi£l, and JoHNtoir. 
enter a verdid for the Defendant. The Plaintiff was in 
pofleffion^ and fince he was not a trefpafler, he was a 
tenant, and there was a demife ; the word demtfe is ren» 
dered neceflary in the cognixance by the ftatute 1 1 G. 2, 
<. 19* yi 22* Although this agreement wouid not have 
proved a demife, yet it was evidence of the terms on 
which the demife fubfifted. Under every agreement of 
this nature, the occupier becomes tenant from year to 
year, and cannot be ejeded without notice to quit : i^ 
would therefore be highly mifchievous if the landlord 
could not diftrain. 

Thi Court afted, whether he could diftrain at all under 
fuch an agreement? The occupier certainly did not 
become tenant from year to year at the beginning of the 
firft month or firft three months : for clearly at any time 
before the end of the firft year, if a leafe had been ten- 
dered to the occupier, and he had refufed to execute itj 
the leflbr might have eje£ied him without any notice to 
quit, and if he had executed it, he would thencefortli have 
held, not under the ifuppofed demife, but under the leafe. 
When a perfon is ib fooliih as to enter upon the premifes 
under an agreement for a leafe, without a ftipulatidn that 
in cafe no leafe is executed, he fliall hold^for one year 
certain, if he does not execute, the landlord may turn him 
out without notice. The effe£l: is, that the leflbr cannot 
diftrain for the rent; he muft bring his a£lion. 

Rule refufed. 



ts 



ISO CASES IN MICHAELMAS TERM 

1809. 

^*'* '^- . Prinolb v. Taylor. 

If • party en- ^ 55 UMPSIT. The PlaintiflF affigned a breach by 

cootMA to re- *^* Defendant, in not fupplying the PlaintiflT with 

ceiveapr'fit fmall-coal for the ufe of his engine, according to the 

from another, by term&of the agreement hereinafter dated : at the trial of 

bi* own aa fo ^^ ^^^f^ ^^^ jfr^ g ^j ^ Northumberlatul affizes, 
confounds the 

meafurcofthat 18089 the jury found a verdi^l: for the Plaintiff, with 

which be was to 40/. 15/. damages, fubjeA to be changed for a nonfuit, 

receivfy that it according as the opinion of the Court (hould be, upon 

can be no longer ^, ^ „ . ^ 

arcertalned.he *«^°"°7'"g~f*^' ^^. , . , . .. . 

v:icatfs his whole The Plamtiff was poflefled of a feam of coal, called 

claim. the little coal of Beadnellj in the county of Northum^^ 

j1, a-rced to ^^^ ^^j ^£ ^ fteam engine, which was originally ufed 
coals for 5.'s en- by him for drawing off water therefrom} the Defend- 
gine , to draw ant was poffeffed of a feam of coal contiguous to, and 
water from^.'s ^^^^^ upon .a level with the Plaintiff's, but had no ftcam 
liitJcco.ll at they ^^S^^ ^^^ drawing the water therefrom. It was necef- 
then find, B. .fiiry to draw the water from thefe collieries before they 
funk to a lower could be worked, and the Defendant, before the making 
feam, in draining ^£ ^j^^ agreement, was not able to work his coal, except 
which, he dram- -, ,, ri-n n-/ 

ed the other two ^^ fuch times when the engine of the Plaintiff had been 

feams, but con- worked long enough to draw the water from the Defend- 

furoca for4iis ^ ^^>^ ^ ^^y ^ ^^ Plamtiff 's coal. Upon the aad of Z>^ 

coartLr^hHcfore. cemher 1Z06 the following agreement was written and flgned 

Held that j4. was by the Defendant, in the (hape of a letter addreffed to the 

no longer bound plaintiff : " I hereby agree to give you fmall coals for jour 

Th^ {B ** eh^iney to draw your vfoterfrom your little coal and my cfkd^ 

)Md deftroyed << AT they wnvfiandy pn condition you keep your engine 

I he meafure of f< ^btrejbe ttowfands^ and a perfon to attend her; you 

** *' « defraying every other expence that neceffarily attends 

'< fuch. — The above conditions to commence from this 

M day to the 12th November 1807." The Plaintiff ac- 

^ed64 
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ceded to the terms propofed, and from the making of the 
agreement to the 12th of November 1807 regularly kept 
a perfon to attend the engine, and kept it at work in the 
dune place, fo as effe£tually to draw the water ffom the 
DeCendant's coal^ and defrayed every expense attend- 
ing the engine,, except the coal. The Defendant, from 
the making of the agreement to the 3dof JTi/nr* 1807, 
regularly fupplied the engine with coal according to the 
contract : the Plaintiff a little before that time ceafed 
altogether from working his little coal, and opened and 
worked a feam called the main coal, which lay much 
deeper than either the Defendant's coal, or the Plaintiff's 
little coal, and by the fale of fuch main coal entered inta 
a competition with the Defendant, which the Defendant 
deemed prejudicial to his owa iiftereft in the masket.. 
The Defendant from that time refufed to fupply any 
more coal for the engine. From the 3d June to the 
Uth of Novemier 1B07, th&PlaintiiF fupplied the engine, 
at his own expence, with the whole of the coal neceilary 
to relieve the Defendant's coal from water, and did 
thereby relieve the Defendant's coal from water, by 
keeping the water at a level low enough for the working 
of his own main coal. The verdi£l was taken for the 
value of fo much coal as upon a fair calculation would 
have been neceflary to keep the engine fo long at work, 
as would have been rcquifite for the mere purpofe of 
keeping the Defendant's coal and the little coal free 
fmm water. 

Bf/i Serjt. for the Plaintiff. The Defendant afligns 
as a reafon for ref ufing to furnifh coal, that the Plaintiff 
has opened another coal-mine, and created a competition 
againft him in the market. But this is an Injury which 
caimot be complained of in any court of juflice. The 
only ground he could make to excufe the performance 
ef lus contraift, would be the non-performance of the 
^ L 4 Plaintiff's 
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Plamtiff'« part. He does not, ho^p^^er, allege that \ hut 
ebje£b that it is performed for another purpofe than fo^ 
the drying the Plaintiff's little coal-mine. It is true that 
the ioimediate purpofe is to drain a feam of coal winch 
lies lower •, but the Plaintiff, therefore, muft of neceffity 
drain the upper vein alfo, and he has a •continuing in-* 
tereft in the upper vein. The true conftruAion of the 
agreement is, that while the engine ftands in the (amo 
place, and the Plaintiff thereby dries the Defendant'a 
eoal, the Plaintiff is entitled to fo much fmall coal as ia 
fu^ient to dry it. If in Jum the Plaintiff had ceafed 
to work the engine altogether, the Defendant might have 
iiied him. It, therefore, is reciprocal, that the Defend--^ 
ant Ihottld be obliged to fumiih coals till the latk of 
mvemkr x8o7i whether he vnought for his new vein or 
his old one. The Plaintiff does not contend that he is 
entitled to demand the greater quantity of coals nece£* 
^ry to draw the water from his loweft mine $ and it ap* 
pears fpectajly on the cafe, that the jury have not given 
damages for that quantity, but only fo't the quantity fuf- 
licient to draw the water from the level agreed on- 
Therefore np injuftice is done by the verdid, and it 
ought to ftandf 

Williams Serjt. for the Defendant, If the agreement 
had been, as it is fuppofed to be, that if the Plaintiff 
ihottld with his engine draw off the water from the De-t 
fendant's mine, the Defendant would give him a definite 
quantity of coal to fupply the engine, the argument of 
the Plaintiff would be good. But the defendant wa^ 
not £d imprudent as to make this agreen^ept, and he has 
made a very different one j it is for coal to draw the 
water from your little coal and my coal, as they now 
ftand. If this relative ftate had continued, and the De-i 
fendant had refufed to fupply coal, the a£lipn had well 
lain. But it is material that the cafe ftates that the 

Plaintiff 
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Plantiff had ceafed altogether to wotk the little coaly and 
had opened the main coal. This alone would have deter* 
mined the matter $ but the cafe goes further } for it ftates 
that the lerel of the main coal is much deeper, and that 
the Yerdi& is calculated on that proportion of the whole, 
coal now neceflarj, which would have been requifite to 
dndn the litde TCin only. This fliews, then, that the 
Todift is wrong : there was no calculation in the oii- 
ginal agreement : it was to find coal for drying the little 
coal, while that continued to be wrought : as foon as the 
PlaintiiF opened the main coal» he (hould hare come to 
a new agreement $ for the old one was at an end. 

Be/f^ in reply. It is material, that this is not an agree- 
ment to laft fo long as both mines fliould be wrought, 
but down to a limited time, the i2ihNovtmber 1807. 
But it is faid, the terms fo reftri£l the agreement, that it 
is to ftand no longer than whilft the little coal continues 
in the fame ftate. But the term^ of it are to be taken 
pioft ftrongly againft the Defendant who pens it ; and 
it therefore ftili fubfifts ; for the circumftance on which 
it was to determine was an alteration in the ftate of one 
of the then exifting mines, not the digging a new one i 
and thofe two mines remain in the fame ftate > their 
levels and the poCtion of the engine are /unaltered. No- 
thing in the agreement reftri£ls the Plaintiff from open- 
ing other mines than the little coal, or from uCng tho 
engine to draw the water from other mines beiides the 
Defendant's. Here it appears the Plaintiff has in a 
given part of the day exhaufted all the water of the De- 
fendant's mine, and employed the refidue of his force in 
drybg- another vein of his own. It is admitted the'De- 
jendant has had all the advantage he could promife him-* 
felf under the contraA, he therefore ought to pay for it $ 
if the Defendant had thought there were circumftances 
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1 809.' to deteimine the contni&^ h^ ought lo have given notke ^ 
but he lies by. 

: Mansfield C. J. This a£lion is brought for not 
fupplying fmall coal for the working of an engine to draw 
water from the mines in the Plaintiff's occupation : the 
declaration dates, that m confideration that the PlaintiflF 
* would keep his faid engine where the fame then floods 
£rom the aad day of November 1806 until the nth day 
of November 1807, and would during that time keep a 
perfbn to attend the fame, and would defray every other 
cxpence that necefiarily would attend fuch keeping of the 
faid engine, the Defendant undertook that he would 
during the time aforefaid give the Plaintiff fmall coals 
for the faid engine to draw the water from the Plaintiff's 
/aid little coal mine^ and from the coal mine of the De* 
iendant, as they thenjhod. So the Plaintiff himfelf ftates» 
in his firft count, that it was to draw water only from 
his little coal and the Defendant's mine, and for no other 
purpofe* This agreement is proved by a letter» which ia 
&£l puts an end to the cafe. Now what is the letter ? 
I hereby agree to give you fmall coals for your engine^ to 
draw water from your little coal and my coal, as they 
now ftand. The word « they," can only refer to 
<< your little coal and my coal," and <' now ftand" muft 
be interpreted> with reference to the fubje£l matter, ta 
mean, that fo long as the operations of draining which 
the Plaintiff necejBarily performed in the purfuit of his 
own works, were infufficient to keep the Defendant's 
coal dry, unlefs additional labour was beftowed for that 
purpofe, fo long would the Defendant fupply the engine 
with coals 5 and as long as the Plaintiff worked only to 
get his little coal, the Defendant did fupply him with 
coal. The Plaintiff thought it more advantageous to go 
to the main feam, which lay much deeperj and therefor^ 

requlre4 
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required more power to drain it. The Defendant fays, I 1 809. 

will fupply you with coal no longer : it is urged that a no- \ ^ ~^ 
tice was neceflary 5 but furely it was not neceflary to give • v. 

the Plaintiff notice of that which the Plaintiff himfelf did : Taylor, 
the Defendant however refufed to fupply him, and very 
rationally ; for what poffible meafufe could be taken, to 
afcertain what coal was neceffary to be fupplied. A 
new calculation might be required every day and .every 
week. It would be an everlafting ground of difpute » 
and who was to decide it ? The contrail therefore was . 
then at an end. 

Heath J. I am of the fame opinion. The true 
conftrudiion is, that the engine ihould be worked for 
draining the mines as they tlien flood ; that is, while 
they continued in the fame train of working : therefore 
as foon as the Plaintiff began to work a deeper feam, 
things were altered, 

Lawrence J. concurred, 

Chambre J. The cafe is rendered fomewhat obfcure 
by what was ftated concerning the competition in the 
market, which has nothing to do with the fubjeft. The 
Flauntiff has rendered the bargain totally uncertain, by 
altering the ftate of the circumftances. He has vacated 
the contnuft, by rendering it impof&ble to know what 
is the meafure of fufficiency. The meafure may vary 
. every day, or every week, and a new arbitration or aAion 
fxiuft as often take plaoe. 

Poftea to the Defendant, 
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. ifto- 15. Hawkb v. Bacon. 

/ Twffitj years 'T'RESPASS for breaking and entering the Plaintiff's 

adf erfe pofleflion ^ ^lofe, called, Far End Clofcy treading the grafs, and 
**Iofcr*i/a bar P^^'*"g down the walls and fences. Plea i. Not guilty, 
to the entry of a 2. That the dofe in which, &c. then was, and immemo- 
commoner. rially had been, parcel of a certain wafte called Ughiill 

If It IS a eg ^^f^ and not feparated or dirided therefrom, except as 
that a clofe called .' ^ , . jt.t.wii-V- 

A. has been fc- thereinafter was mentioned \ and that the Earl of Fiht^ 

pat ated and io* vnlliam was feifed in fee of a certain mefluage and one 
clofcd from a hondred acres of land, in right of which he prefcribed 
wa c or ao ^^^ £^ common of pafture i^ and throughout the faid wafte^ 
the allegation, it whereof the clofe in which, &c. was parcel, &c. for all 
is seceiTary to his conunonable cattle levant and couchant upon the faid 
prove that every mefluage and land, as thereto appertaining \ and that the 
basbeen fo leng ^^^ demifed the faid mefluage and land to the Defend- 
ioclofed. ant, who entered and was poflefled. And becaufe the 

Upon a plea of ^,^ig and fences in the declaration mentioned at the fe- 
^Zill^i veral times when, &c. were wrongfully erefted and 
ant has the choice ftanding in and upon the faid wafte, whertof, &c. and 
to what parcels feparated and divided the fame clofe in which, parcel, 
he will apply ^^ j^^ ^ ^g ^^^ ^f ^ f^y ^^^^ infomuch that the 
his plea* and if . . *. , 

the Plaintiff in* Defendant without fomewhat pulling down the walk 

fias on a trefpafii and fences, could not fully ufe his common of pafture, 
bVoift JewT*'* he juftified entering the clofe in which, «cc. parcel, &c. 
aflign. ^'^^ pulling down the faid walls and fences fo there 

An encroach- ere&ed» in order that he might ufe his conunon ; where- 
ment does not jjy i^^ abated and removed the aforefaid inclofure, and re, 
years to be part ^^P®**^^ ^ ^®^^ ^^ which, parcel, &c. to the refidue of 
of the wafte. the wafte, as he lawfully might. 

The Plaintiff joined iffue on the firft plea, and for re- 
plication to the fecond plea, denying by proteftation that 
the clofe in which, &c. was parcel of Ughill Moor^ the 
feiiin of the Earl of Fitztvilliam in the faid meffuagc, and 

5 the 
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the prelcription for common of pafture in and through- 
out the bid wafte, whereof the faid dofe in which, &c. 
was parcel, pleaded, that the PlaimiflTs clofe in the de- 
claration mentioned was a dofe called Far End Clofiff 
and that the fame clofe in whicht &c. continually for 
twenty years and more, before and at the firft time 
when, &c. had been, and was feparated, divided, and 
inch^ed from the faid wafte called UgbiOMtor, and oc- 
cupied and 'enjoyed in feveralty, and adverfely to the faid 
Earl, and to all thofe whofe eftate he had in the faid 
noefluage and land, and to his and thenr ^^nants, and to 
all perfons claiming by, from or under him, them, or any 
of them, and without the exercife or enjoyment of the 
faid fuppofed common of pafture, and without any entry 
thereon made for or relating to the faid fuppofed com^ 
mon. The Defendant protefting that the replication 
was not fufficient in law, and that the clofe in which, &c* 
ftill was parcel of the wafte for. the purpofes therein 
mentioned, rejoined that the part of the clofe whereon 
the walls and fences at the feveral times when, &c. were 
Handing ; had been and was wrongfully feparated and 
divided from the refidue of the wafte within ao years 
next before the firft time when, &c. •, wherefore he, the 
Defendant, entered diat part of the clofe in which, &c* 
parcel, &c. at the feveral times when, &c., and did and 
conmiitted the feveral zjSts in his fecond plea mentioned. 
The Plaintiff fur-rejoined, as before, that the faid clofe 
called t}ie Far End Clofe^ and in which, &c. coi>tinuaIly 
for ao years and more before, and at the iaid firft time 
wlien> &c., had been and was feparated, divided, 
Mid indofed from the faid wafte, and occupied and en- 
joyed in feveralty, and adverfely to the faid Earl, and to 
all thofe whofe eftatis he had, &c. and without the exer- 
cife and enjoyment of the faid fuppofed common of 
pafture, and without any entry thereupon made for or 
relating thereto, and copduded to die country% 

The 
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The Defendant demurred, and affigned for caufelf 
that the Plaintiff had not in and by his fur-rejoinder con- 
fefled and avoided, trairerfed, or denied the fereral fads 
and matters pfeaded by the Defendant in his rejoinder, 
or any of thofe fa£ls and matters ; and for that the faid 
Robert ought either to have denied fome faft alleged 
therein, or admitting the fame to be true, to have (hewn 
by his fur-rejoinder how and in what manner he the 
PlaintiflF was difcharged therefrom, and how the fame 
were avoided. And that the Plaintiff had by his fur- 
rejoinder endeavoured to put in iflue matters difierent 
and immaterial to thofe offered and alleged by the De- 
fendant in his rejoinder ; and that the Plaintiff's fur- 
rejoinder did not (hew what eflate, right, or title, the 
Plsdntiff or any other perfon had, to feparate, divide^ and 
inclofe any part of the clofe in which, &c. from the laid 
wafte ; or by what means, or how the fame was ap- 
proved, feparated, and inclofed, and alfo that the fur- 
rejoinder did not take any iffues whatever upon any of 
the matters pleaded in the rejoinder, nor bring to iffue 
the fame, or any nutters whatever flated in the plead- 
ings of this caufe: and alfo that the PlaindfTs fur- 
rejoinder was calculated to introduce unneceffary entries, 
pleadingSj and proceedings on the record $ and alfo that 
the fur-rejoinder concluded to the country, whereas the 
fame ought to have concluded with averments as to the 
matters therein contained, and verifications thereof. 



Shepherd Serjt. in fuppqrt of the demurrer. It was 
the intention of the parties to raife by thefe pleadings the 
neceffary queftion to try this right of common, and the 
faft is, that the whole of Far End Clofe formerly was 
parcel of the waile of the manor, and part of it has been 
inclofed above 20 years, and part has been inclofed for a 
(horter period than 20 years. It is intended by the re« 
joinder to put in iflue the iz£k that the part of the clofe 

6 oa 
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on wluch die trefpafs was committed, has l>een taken in 
within 20 years. If the Plaintiff meant to deny it^ he 
ought to ^ve pleaded^ that the locus in quo was not part 
of the wafte. 

TSjeJCutrt obferred, that the Defendant had omitted 
a fnr opportunity which the Plaintiff gave him^ to tra- 
verfe an allegation^ which the Plaintiff could not have 
fupported, but by proving that the wholf of Far End Clofe 
had been inclofed above 10 years ; for if the Defendant 
had taken iffue on the replication, as it ttood, and if any 
part oi Far End Clofs had been inclofed lefs than 20 years» 
tlie iffue muft have been found for the Defendant : it did 
not difier from the common cafe of pleading liherum te* 
nimentum^ where. If the Defendant proves he has a fingle 
acre in die vill, the iffue is with him> whatever quantity 
of land the Plaintiff may have there : and if the Plaintiff 
had meant to difpute the particular fpot^ he (hould have 
newly aihgned. But here the rejoinder is bad, for it ad- 
mits the replication, and traverfes nothing : it does not 
deny that the fite of the trefpafs is Far End Clofe. The 
Plaintiff could not have pleaded that the locus in quo was 
not part of tlie wafte, for it continued to all intents part 
of the wafte for 20 years, and even after that time it con- 
dnued part of the wafte, fo that the lord might have re- 
covered it in a real aAion within 60 years. 
The parties had leave given them to amend. 
As to the main queftion which the parties meant to 
try, Lawrence J. obferved, that the counfel were pro*> 
perly agreed upon the point, that if the common had 
been inclofed 20 years, the commoners' right of entry 
was gone; and he mentioned the followmg cafe cS 
Crmchr.Wilmot:^ 
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Crback v. Vtituor. 



DERBT Slimmer Affixes, 
t^S%* Trefpait for bmkiiig 
dofet, ' ^c> Jaftificalion by a 
commoner* u bemg part of 
a oommoB, kc Svidencet 
that fome of the doiet had 
been indofed above 40 yearly 
and that the Plaintiff had a 
little hoofe built on one o£ 
them, and it was iafiied by 
the PUiotiff that this no longer 
remained a part of the com- 
ttion» that the poffieffion had 
ixed the freehold in the cot- 
tager, and that the commoners 
were bound by the (tatute of 
limitations* Anfwered, that a 
ffght of common cannot l^e 
.barred by the fkatute of limita* 
tions : that thequcftion was on 
the mere right, and therefore 



though the ftatate of limita- 
tions would have been a bar ia « 
ejedment or formedoo, where 
file Und was in qneftion, yet in 
this adion, where the right only 
is in qocAion, Che ftatau it 
no bar. 

Lsa C, J. A polTeffion of 
above 40 years lias been proved, 
apd there is no diiereaoe be« 
tween the lord of a maaor and 
a commoner* The lord could 
not have brought an ejectment 
after to years polTefBbn. Hcrt^ 
the eommoaer, if he bad any 
right, ihould have brought an 
affice of common, and not 
BMde an entry. The jury were 
direaed to find for the FUta* 
tiff. 



IM Tit FxHUlTH Y£AR OF GEORGE m. l6l 

1809,. 

Boyd and Another 0. Duraki). J«v. ir^^^^^t^ 

J^HEPHERD Seijt. obtadned a rule fij/; that the De>» The ioftnie-^'^ 

fendant, on fiting common bail, might be difchaurged ^''®"» ^'•^ ■ 

out or the cuftody of the flieriflr of Surry, for three ob- (J^^IiiS^^ 

jedioos ; firft, that only one aflUavit had been made for ^i^^ fiiaier areaot 

holdittg him to bail, and that had been filed with the procefs in the 

Ihzer x>i Mtddlifix, and that a r4/w having iffued into «*»&; ^dltia 

MidJkfixt and the Defendant not being there found, thd id^n"^ ftould 

Plaintiff had not fned out a tefiatum capims, but another ccmtain a daaie 

driginal capias direAed.tq the iheriff of Si^, bat.noU oSacetiam 

withftandine, had not filed with the filazer of that' ^^t>»«^«'*ff 
^ niikc a warrant 

CDUB^ an oflBce copy o£ the affidavit to hold to bail, to four, /wis/i^ 

triucfa, Sbepbird faid, the practice infcdivcale required,'' atd mtJoHratts* 
porfuant to the ftatute la G. i; l^. 29. /. a. Secondly; *■*<* on* make the 
^ memorandum tailed zpractpe; glreff to die offitk as ^y ^^ Uite^re 
iiiftreAions to pi«pare the capias, and wfaMi was in tibe" to difcbarge the 
iioibwing terms, " Sarry. Capias for £• Btyd again& Defendant otk . 
J. Durandf re^mable on the monow of All Soitisi ^ warrant to 
Oath for 8j^o/. and upwards,*' contained no claufe of itxavjoinily and 
K etiam. Thirdly, that tlie (heriff of Surry had made not/cverai/y, 

ki&warrant •*» the keeper of the giok of the faid Auto- cJ^y^T/^not 

'^ ^ anthonze an ar« 1 

t7, and alfo to IF. Bimton, R* FaMner, .and R. ifimjfi^ reft by one. 

bis bsiliflb," commanding tl^em and jevery of diemym^ If a Plaintiff 

and fiat feveraUy, that they fliouM take the Defendant, Procrtd«by*fe- 
^ ,«. ..^. t ^ r r ^ %r cood onginal Cif^ 
&c. to anfwer the Plamtifis m a plea of trcipafs, and alio ^^^ inaead of 

ia a plea of debt for 1 600/. ) but that the amft was mukt ufiatvm capias t a 

by Faulkner and another not named; In the wartan^ fccond affidtTit 

ind without any affiftance of the gaoler, Bcnm, jpU ^^^"^^^ ^ 

fiinififu I ' \ Wbetheriofnch 

* caieitisneceflkrf 
to file an office copy of the affidavit with the filazer of the fccond county, Square f 

At Icaft the omiffion does not fofar vitiate fubfequcDt proceedinga,that the Court 
OD motion will difcharge a Detodant from anraft* ' 

Vol.il M i*«* 
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itefu Lefu and JJgl^Serjtt, on behalf of the Plaindfiyihewed 

^^^j^ caufe againft this rule. As to the firft obj^Aion» the 

ami Afiother &me peribn executed the office of deputjr filazer for 

DuiUN». Middlifen and for Surry / he had been inftruaed to file 

in fi^ryy an office copy of tbeaffidant tohold tobail»anil 

1^ btttt paid Car it^ but through urgent preffitre of 

bofinelii be had not beni yet abk to hare it copied and 

filid :^b«t if dwe were iBf laches in the cAcex of die 

onort^ Aat ought not to prqudice an innocent PlaintiiF» 

who had done all that the praAioe requited. It was no 

lyheit esttfM that aa office copy of the affidavit flioiiU 

i he filadi it was Mly inquired that there flionhl he an afi- 

d«ril9 without lefimnce to any partienhur county^ ^ 

tteie ttscM* 

. To the Aoond objeOioi^ Ais iifflanunent called a 
j(r«n|^» it Mly en avAonty given by die attorney m the 
cetfe to the filacer, feom which he is to pcepare the oii* 
gintl wiit: It ift MdMT *< writ^ biU» mr piooefa iffiiini 
o«l of diie Miiflt* i9 vbich inftniineota only doea d^ 
l"" -^* ftat» 13 Car. a* jf. x. €.^ le^ucre that **. die ^ertaiaijr 

«0d tmi canfe of nftioii Ihall be partipdasfy ez« 
peeftd.'- 

To the diifd obpeaioa. There is ^ diverfity between 
ilihmlliii cita la i by the party in private canieay and 
iHUhciity oeated by law for ezecvtson of juftice, €•. 
fjtu iti.4. Rm v. Fmnkr^ i SalL 350. 8. C t LJL 
JS^ 5I6. It Wat held, that diough the warrant may be 
Wfongy yet if the .writ he r^t» the party it rightfully in 
the oiAody of the flieriff. Lombard. JSirenarfiap c. S« 
^89. If fiieka pm:ept be addreff^ tp twaioj yet one 
ilent^ aay ierre it. And here the bailiff is no ftranger 
to the warrant, though certainly he ought to have at* 
tended to the reftri^tion the ihertff impofed on the exe« 
^ cttdon of It* 

. . Vaaagjkm 
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htgkm Seijt., Ibr the fttrii; was permitted to conle 
U and ftew canle on die following day^ He prayed 
Uttt the Cbvrt wodld lesve die Defciidant to pnrfue his and^Ailmbfr 
ndintff mnedy by adion^ againft either the flieriff or ^' 

his bailiff. Wanrants in ftixtherance of juftiee are to b« 
faroaraUj^expoundedi and a joint ^atkant has often been 
eiponnded as a joint and federal warrant t LafiHroolfs 
cafe^ HiOi. I ay. Rex Vi HMs, tld^. 1^4 And a ftrong 
Kafon is there gtren t the iheriff's intent is to have die 
prty anefted^ and whether by one or more, i^mnre^ 
Jm. fTUteY^ JTbi^trtf Pa/fH. st^ But whedier rightly 
^arreSed ok not, fince he is in the enftody of the (herifff > 
he is where he on^t to bei and die flieriff has a tight to 
hold him, having a Writ by Which he may legally be held» ' 
imd diis is very ditferent from die cafes wheit the Phin- 
tif has been coUudingi Or has takeb die Defendant by 
Vblfnoe, as m Birch V« Pf&igiryi IfevfRtp. r35. And 
And it is enough for die (heriflT, if he can lay before'Yhe 
Cooit a feafotkaUe doubt whether die Defendant is en^ 
tided to hbdifcharge^ So held, Le^ v. Gmft/tl,! Cvwp. ^ 
And hele is no fault in the (heri#: he makes out a good 
variant, but die bailiff miftidces it« tn Hmffin t. AsrrMv^ 
6 7. X. I la. die warrant was bad^ 

Shepherd and MeuJij Seljts« in fuppbrt of dke ndew 
I. It is not fuftcient to make the aflblavit to hold to 
baa,k muft alfo be filed. Je^l/ V. GfVMMMt, 1 Ji^. iatf* 
aiKl/&^v.BQ/tM'vJ2b, diere cited* Thou|^ die b«fi« 
aeft of the two eottnties is ccmdu^ied in the fame chan^ 
bers, tint can make no diietentie : they are tetally diftioA 
ofiees, ani die fihser of <«fr|P cannot legally knoiruHbat 
affidavits aie filed widi die iheriff of i#«(ti^ ti % 
t^Utam csfkf had ifliied» diat wonid guide dte enquher 
iDlhsori^al^i^^ bywfaidi he might find fheaS# 
Awiti butdiisisallMOBdori[^nal^)i^,andif tfaeret^^ ^ 

afeeoiiddBdavitmad^ner an ofieecopyof dio 
Ma firfk 
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•odAnotha^ 



firft filed in the iecoiid county^ the Defendant hu not 
that opportunity which the ftatute meant to give him, of 
afcertaintng the nature and extent of the caufe of a£bon. 
'By the copy not being filed the crown alfo is defrauded 
of a ftamp duty. The clear known diftiti£bion Is, that if 
a fecond original £i^ias ifiues, there muft be a new affi- 
darit of debt filed in the fecond county, where a te/htttm 
cafias iffues, that is unneceflary. 

a. As to thepradpey it was held in Barnes ifj. Hay 
▼. MoHn^ that the want of the ac etiatn claufe in the 
fTMcipe was fatal. \JdaHsfield C. J. A pr^tcipe is a non- 
(enfical word as applied here. A pntcipe is the name of 
a writ, but this is a little worthlefs memorandiyn, which 
is no authority at all. The real pradpi is the firft au- 
thority.] 

3. In Birch v. Prodgerty the attorney Plalfted having 
been forcibly detained till the ilierifi's' officer, with a 
proper authority, came to take him, the Court nererthe- 
lefs ordered his difcharge. This (hews that the authority 
of the fliertfF to detain the Defendant is not the criterion. 
Houfin Y. Barr9W. The (heriff had a good writ^ and 
had made a good warrant, but the bailiff himfelf having 
inferted another name, the Court difcharged the Defend- 
ant. All this was for good reafon. If the arreft is 
made by an authorized officer, the iheriff is refponfible 
for his a£i8, but he is not anfwerable for the a^ of un- 
authorized perfons. If Faulkner had been guilty of the 
greateft abufes in this arreft, the iheriff would not be re- 
fponfible, for he never trufted him alone, but ezprefsly 
Inquired that Benton and Hind/on (houU affift, to prevent 
any mifcondud of jRif^iw^. This is very different from 
the cafe' of a mere joint warrant, for the iheriff abfolutely 
prohibits the execution to be by any other than all the 
four. If the Court:will permit the, (heriff to detain a 
man who is improperly arreited> it will lead to great 
abufes \. men wiU be entrapped, or arrefted on a Strnday^ 
13 . ' . sft'i 
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wl brought to the (heriflF on the foUowmg day. In all 1809. 

the cafes cited, there has beeii a regular warrant, yet the ^ '» ' '^ 
Defendants have been difcharged. They offered to uik and Aootber 
dertake that the Defendant, if difcharged, (hould bring 
po aQion agatnft the flieriff or bailiff* 

Mansfield. C. J. The queftion is not now before 
<he Court, whether any a£lion might be brought here : 
an action might perhaps lie againft the bailiff for arrefting 
without proper authority : but the queftion is, whether 
the Court will difcharge the Defendant, A writ has 
ifliied to the (heriff. The flieriff has him under aneft, 
under that writ. There has been no z€t of violence 
committed by any one, no fraud in any one, n\uch left 
in the Plaintiff, who would be injured by his difcharge. 
The flieriff makes his warrant to four, for the greater fe* 
curity, that if any injury fliould arife by the misfeafance 
of die officer, the flieriff might have fufficient fecurity 
to indemnify him for that which the injured party would 
be entitled to recover againft himfelf : but the flieriff here 
ratifies the z& of the officer, by receiving the Defendant 
into cuftody when taken. Who is hurt by it ? No one. 
Where is he.? Where he ought to be. Who has him ? 
The flieriff^ who ought to have him. Then what realbn 
is there to djfcharge him ? In what cafe will the Court 
difcharge a Defendant ? Not in this certainly. The 
only cafe like this, is that in the 6th Term Rep. The 
Courts have leaned jig^inft irregular arrefts, in order to 
avoid the violence that might attend them : there cer« 
tainly is no fupporting this arreft under the warrant, in 
an v£6on againft the officer \ for to argue that diis is an 
authority to arreft feverally, is to argue in dittfk oj^fi. 
tion to all the ftrength and meaning of language. As to 
the objedlion of the precipe, it is quite nothing : wiA re"* 
fpeQ to the pra^ice of filing an office copy of the affi» 
davit, it is a fiagular one, and it may deferve confidenu- 
M 3 tioa 
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i8op. ttoa whcf^ At pnAice is proper, rt faiBg wX a writ 

BoydT' ^ ^^^f^ ^^^ ^^ ^^^ coimtitSa ioftead of puiAiii^ the 

W Another -qU coauBon bw pra&ice, of fuing out a t^ai$m ^ifuu. 

PviuIvHi ^^^ ^ ^ parliamant nerer amtMapbtcd this praAice^ 

and therefore could sot provide for it t no mle of Court, 

or lav, requires an office copy to be filed in tbe fecond 

county } it is oonibnasit indeed to the fpirit of the aA of 

piriiament thai theie Ibouid he one, hut the dtpoty 

fihxer fipr bodi counties is the Cunty and it cannot mndi 

idba ihe juftice of the caie^ that he reads the aAdatit 

in the chara£ber of fila^ser for Mi^^Uefm^ raUier thai 

in the chara£ber of filaaer for iurrj. If die old praAics 

« were adhered t0| aU di^culty oq this point would be 

fivoidedt 

Hbitb J. I can ^d no cafe in which the Co^^xt has 
faiterfered in a fummary manner .to difcharge the De« 
fendantf but where he has been arrefted either by force, or 
fraud. In ffwjin y, figrrow the Court difcharged the 
party, in prdfr to difoourage the practice of inferting. other 
names in the warrant. We (hould do injuftice by di£i 
. <^rging the Defendant ; none by retaining him ; if he 
is. ^>w|d| he )m his remedy. 

Liwi^EiiCB J. I anK of ^e fame opinioUi As to the 
^ra£lioe regarding the ifluing of a Ufiahm cppm^ thea^of 
padfameni dpes no^ fay that more than one aflBdavit (hall 
be;made| an^l the pra&ice has prevailed, of fending a oopy 
tp the filazev of another county, who thereupon makes 
put,^ €^^pia^. Henethe filazer^ having the original in his 
band,* and mudk btHhtefts thinks it unneceffiiry to copy 
]t, agd 4:0 sead it from the cc4>y, but makes out th^ €afi^ 
bom the fame original affidavit, and leaves it to be copied 
afterwards. Np injury is hereby done tp the Defendant ^ 
for he might, and from the affidavits it appears that he 
didj^perufe the original affidavit kiftead pf tbp copy. As 
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^ the-ftin^ ditfrft is ncr framdi aftd na tialcnoei Imt tbt 1M9. 

ibetiff Budies a wsinasil to four officers* jnld«iieef Am ^TTT^ 

tikes the Defendant. Then the iheriff t eceives hhni and Another 

and ite is in the propel cuftodyi wi there ii no reata Dpalxp. 
Ibrthe Coort to difcharge hink If he isio|aiedhe may 
feek Ua remedy againft the offioen 

Cqambrb J. entirely concurred in all the reafonS|an4 
ihooghf dwt it iroitld be a verf intfidiierous eiMeift of 
die difcretion of the Coaxt^ if they wefe to IftafateiUI 

PefeDdMtt 

Biilodirehaf|ea* 
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Kino v. Postek and Another* Vm. xr. 

pMiTS^t^ lipon the anthoritjr of Bar^iiy ir. HtttSf Anealalfer. 
^ jr.ii.<»6., hadobttmedanika|Jf,4lMil4ekAi«tefhlsiaa. 

bond, whidihiNl been giTen m thia cai^ fldght ta 40.2^ 
IcforeduptobecanedlediaponansAdavilwhichftmd^ althoi«hhepak 
Aat by a warrant iiihed by the Bar! of Cl j ji^j M fj ife IMf carries on 
ter of the horfe, the Defendant Ff^it had bow ty* 2?;;^J5; 
painted coaohman in ordinary to his ttififtyf iild%ti n^asd ia the ' 
dailyUabletobecaUedontodiiwUaganthco. coociiolUi 

. trade* 

Sbipberd Setjt Ihewed canfe on an aOdivlr nMdk 
ftatcd Aat jP^ and Qr^wtf)^ publidy eartisd 00 a eaiiii 
fideraUe bufineft asmnkeepers andftablo«koepcra in thf 
&FMif, nnder the name of f;^ and po« and thil #^ 
was die principal manager of die conoera^ and had hiai« 
felf accepted, under |be flgnatnre ^ <?. fij/krmi Ca^ 
die bill upon which dut«£^onwtttooi«htft andwUdi 
W had been reeeiTed in paymenty not cardeftly* hot 
npon previons faiq^dry madei and flitisfiK6laffy uiSpRn»« 
Ito rcceired, ttt to itit Kl^£bibility of die IM^ 

M4 ^ 
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t9of» tf tnddmen. He alfo faid, that if his trading wfr# 
knolni to the fuperior officers of the houfehold/^che Be* 
fendant vottU be difcharged from hh emidoyment. It 
was not to be pennitted that a Defendant publicly and 
oftenfibly carrying on trade, and obtaining credit, fiioold 
flielter himfeif from his creditors ixoA^X a^ny prnrilege 
nrfi^terer. 

Btfi Serjt tofHri. This is the privilegQ of his ma« 
}efty> not of his ferrant. 

* Mahsfield C J, Whether it is proper that a me-< 

nial fervant of the king {hould be permitted by his ma<< 

jefty to carry on trade in any way, is not for us to 

confider. It may be a very proper thing, or it may be 

improperi Jiecaufe thofe who deal vdth fuch a fenrant 

are abridged of their remedies;. But, as it has been 

juftly faid, it is the priyilege of the king ; and, beyond 

' doubt, this defendant's employment is not colourable, 

' Vat his real occupation, and he muft, therefore, be dif« 

duurged* It would be an extraordinary thbg if the fer-« 

. V^ts of a nobleman, or member of parliament attending 

' his duty there, ihould be pmileged } and if the fervant 

^ Ihe ]f:i]^^(bould not. If the Defendant is not enn 

, titled to .his (U&hacge, hecmay be arrefted and taken 

from his box, as he is driving his majefty tg the ^gufe 

If J«ydf. 

Rule abfolotcu 
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Tucker v. Crosby. JVw.17. 

OHTH Ae Plaintiff and Defendant re6ded in the city The Defend- 
of London^ and the a£^ion was brought to recover ••* '• entitled to 
44/., the price of fomc engraTings executed hy the Plain- ^^^^ ^xk^et the 
tiff for the Defendant \ but Lanvrtnal.i at the trial of the London Court 4£ 
caufe at GmUbmll^ was of opinion that the evidence Ihewed '^<<l«>«ft« aa» 
that the work was done upon a credit vAich was not ex- ^j ^ "?f Ik^pu!!!- 
pired at the time of bringing die a£Uon ; and the De* tiff ha4 poft* 
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fendant recovered 1/. 8/. only. pooed the 

menceneatof 

f^Seijt., upon affidavit of the fa£h| had obtained a nioBtht hisciufe 
nde nifi for entering a fuggeftion on the roU^ to entitle of adioo would 
the Defendant to cofts linder the London Court of Re- have been good 
Qoefts aa. lor i«iofetlun4or. 

* It muft appear 

to the Coon that 

Pell Serjt.) who had fuccefsf uUy refifted a limilar rule the parties wei« 

]Q the firft inftancei becaufe the affidavits did not dif* within thejnri^ 
tinaiy ftatc that the Defendant was refident in London JJJfe" /J^^ 
when the caufe of adion arofe, as was held neceffary in wx^» 
Broth ▼. Moraviay 2 H. BL aao. now (hewed caufe againft 
this rule, upon three grounds : -iirfti that the affidayit 
did not ftate that the Defendant <' was liable to be fum« 
^ moned to the Court of Requefts/' Barmy v. Tubh, 
iH.BL 356. this objedion was made amongft otherst 
and Butter J., in giving judgmenti held, << that the affi« 
darit ought to have contained all the fads neceffary to 
bring the cafe before the Court, and that there a mate* 
vol allegation was wanting, namely, diat the Defendant 
was liable to be warned." Secondly, The affidavit did 
not (hew the Defendant to be, within the (tat. 3 Jac. i. 
^* !$•/ %-9 ^ a tradefman, vi£lualler, or labouring man.^ 
Thirdly, This was npt a cafe where the << fum to be r^ 
tOYered,'' the exprefl^pn ufed in the 4th feAion of that 

zCtp 
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wSt$ ^did not anmitit to 40/.;*^ for it was admitted at 
Ae trial, dutt woik to die amount of 32/. at leaft,had 
been donei dm^ part of die debt was not due when 
die aAkm was oommenced : and the Defendant, as it 
is fwpm, oflered to pay the 44A if the Plaintiff would 
pay bis own cofts, vAkh ihewed that dkere was a good 
caofeofaAion. TheCourt was not nkiaurtely bound bf 
tbe finding of the jury, but nu^t nercife a difcredou 
bere^ as well as in gi?ing ^ofts luider the ftatnte of £S%^ 
where the words a^ are, << the debt or damages to be^ 

JB^ fuppoited the rule. 

Tie Ccuti. On die evidence the verdiA was rightt 
and the further Ann was not due. Barmy r* TfM was 
on the Middle/if^ aA 23 G. 2. r. 19., which is dtilerendy 
worded, but diis aA has not the words ^< liable to be 
fu ronipn ed/* 

Rule ahfolttte. 
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V. HofSACX* 

An sllfgation nnHIS was an aAion lof mgmlfit for goods fold and 

f^J"«I""^' deUvered. The Pefendant nleaded, as tp all di* 

cific joint debt f^d promifes, except as to the iiim of »i/. 4^. M. parcdf 

agaioft fpecific ^c. mn^um^ ^ and gs to the f;ud iiA 4/. 6$.% that 

^^llt^l ^n^' '°"8 '^^^ ^ ''^^•™* ^ Jw^krup^* ^>» indebted 
cnied^it in*fub. ^^ the Defendant and (o ^rij^A, lus partner in trade, in 
ftance proved by 

evidence of an agreement prior to the debts aocmlagi to fct off all jotot debts thst 
IbiNild thprafter arl^i againff all feparate debts that ibottld tberesftcr aiifcf 

5aA 
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52A igt. for work aiidhboiiry ft^. 1 ami UmI dia SifiHid- 

ant was indebted taJ^Twr, before he btcave^biohnifti 

in 11/. 4/» (M^ and thai Prin^Zr waa indabled to Bfymer 

before lie became a banknqpc, in 15^. Zf^ 64^^ and ^re» 

upon it waa a^^eed, before Brjm$r becaioe » baaknipt» 

between Hoffiickf PrinfU^ and Jirfum^ to fet off and de^ 

dttA the faid Corns of i lA 4/. 6i* and 19A a/t && ftoift 

the faid fum of 52/. ipx.y and tfial diej flMNild gire him 

credit for, and aUow and deduA the fum oot of the 

faid 5^ i5^.y and onlj claim end dfHWid l^gsipft 

him the refidue and balance of the laid %%i^ tgi*, aftct 

deduAii^ thereout the iaid funis of iiA 4/. 6d. and 

19/. zi. 6/« ; and he averred that the Defendant and 

PriMgk had given Brjmmr credit for, and had dedttfte4 

and allowed the faid (urns of iiL j^*6tL and x^/. 2f.6d% 

out of the faid 5zA ip/*,. and had onlj claimed and 

proved under the commillion of bankrupt awarded and 

iflued againft Br^mtr^ under and by virtue of which the 

Plaimift fned in that a^ion a$ afi(;Aees, the balance o£ 

the iaid fum of 52/. ijM*f ^^^ dedufUng and allowifig 

thereout the faid two fums of ii/.4/.6Aand i9/.a/«&/* 

The Plaiiptiffs replied by traver$ng that it was fo agreed 

before tbf baakrmptcy« and iflue was taken thereon* 

Upon thp trial of this calife^ at the Middhfm Sittings ia 

this term* before Matufidd C. J« Brjnur^ the bankrupt 

proredtiut he had been a taylor^ and the Defendants 

werebricklayers^ and partners^ and that e^er fitice 18049 

he had been in the courfe of dealing with the Defend<i 

antSi who had jointly erefited byildiogs for hinif and 

that he had made cloaths for JJoffa^k and Prhgli, fepa« 

ntely ; and that it was agreed between them that their 

feparate debts to Btymer might be fet o£F againft the 

debts of Brjmer to them jointly i but that the general 

;igreement was made b^ore the prefent debts were con« 

tidied, and there had been no exprefs conun^nicadon 

of the like nature as to thefe particular fums* Befi Serjt,^ 

tontended that the plea wa^ i^ot proved| becaufe (here 

W8MI 
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was m agreement as to the fpecific debt. The jury, 
under the dtredton of Mamfidd C. J.y found a yerdid 
for the Pladntiffy with liberty to move die Court tp enter 
a yerdid for the Defendant, if the Court fiiould be of 
<ipmiim thAt the general agreement proved, to fet off aH 
. debts* would fupport this allegation of an agreement for 
letting off this' particular debt. Accordingly, Ch'fm 
Serjt«, haying obtabied a rule mft^ 

Befi Serjt. (hewed caufe. It muft be underilood by the 
plea, that all the fums were due before the agreement 
was made» and the agreement is dated as relating to 
thofe -debts only that were previoufly due ; which is very 
different from an agreement that whatever furas fliall 
become due in the coiirfe of trade (hall be fet off againll 
each other ; but the agreement muft be proved fuch as 
it is alleged. 

ClapWy cvntrk. Tlus, in its origin, was an executory 
agreement, but has been executed by the bankrupt, as 
far as the tranfa£Hons occurred before his bankruptcy \ 
and the Defendant might, therefore, plead it as an agrees 
ment executory, and it is applicable to eadi particular 
debt as it arifes. This, therefore, brings the cafe within 
the principle eftabliflied by the cafe of Langdon v. Knight^ 
Btill. N. P. 300., that it is fufficient if the fubftance 
of an iffue be proved. This iffue is fubftantially proved. 
As to the form of the plea, it is ftated that <« it was 
thereupon agreed ;** the word thereupon may fairly be 
referred to the time of making the agreement, not. to the 
time when the debts were contradled 5 and the relative 
order of the fa^ls is not averred. 

Cf/r. adv. vulU 



Mansfield C. J. now delivered the judgment of the 
Court. — ^This is an a<^ion brought by the aflignees of 
JBrymer, a bankrupt. Brymerw29 indebted to Pringte 

# and 
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and the Defendant jointly i znd tbey wcre.^anitdfy sa^^ 

debted to Brymir, And the qiaeftioxv:ia upoQ«tte letMffa . 

The agreement which fubfifted between the parties- ivaS; ^ 

proved at the trial by Bryner^ It was obje&ed that the 

evidence oi Brjmer did not fupport the plea^ becaufe 

there was no fpecific agreement relating to that fum. At 

the trial I was ftrongly impreflfed with the idea that the 

plea coiitd not be fupported^ though the juftice (^ the 

cafe was clearly in favour of the Defendant ; and I gare 

liberty for the Defendant to move. But^ on confidera* 

tion, we are of opinion that the evidence does fupport 

the plea. In the general cafe of fet-oflpy whenever any 

two mutual debts are contraded, the law applies to them 

IS they arife. Tiiefe debts not being mutual) could not 

be fet off under the general law, but the plea dates, t^ 

there was an agreement with refpeft to thefe debts. We 

think it no ftretch of the law to hold, that die agteement 

appHes to each particular tranfa£iion as it arifes. It 

refembles the ufual pira^ce in trade, of [two tradefmen 

fumilhing goods, ordering work for each other, and o£ 

givii^ mutual credit for the amount. In ihe common 

cafe of fupplying goods, or doing work, under fpecial 

terms as to the nK)de of payment, it may be pleaded at 

an agreement on thofe terms for the fpecific articles in 

queftion, though no ; agreement was a&ually made for 

that particular occafion. ' * 

Rule abfolute to enter a nonfuit. 



m 



KniWBULSt 

and Others 

V. 
HOSSACK. 



Wood v. Ciiadwick. 



^4MKSI* 



JOHN SMALL^ one of the bail in this cafe, was de- A falfe addition 

fcribed in the notice as a gentleman : being oppofed,*°V'l1*^^'^^^^" 
... r * J V rir. u ui of bail it a fatal 

on e^ammation he reprefented bupielf to be ^ baker, objeaion. 

The 
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t hiokt and defired it liiiglit be mift' 
fiMdM Attm as « Ketitriil nile^ that a fijfe addidoit 

t^AftimeofdiebdlflievUbeeonfideredas agmand 
oi fcjaditfii* 



■MM 



Shaw t^. Masters* 



^1 



Aooilayged J^ifiS Cf^rwutf. If a ruIe is drawn up f<Mr a «#ttMtt 
iSSiSif day,ihepaityha»tUlthel«ftmamentafthiitday, 
lift day to which ^ &aw caiife, fo that it cannot be madt abfalttte tiU t^ 
SiiUuidsenlaiied. Qoxt day. Btft if a mid is enlaigedi it may be mada 

abfoluta at ^y time on the laft day lo whiali it is en- 

laifed* 



AfW. IJ. BfiNWBLL V. OaJCLBY. 

uiTS^^'' Jg^«rSeijt.lia«l cbtaioei a tide Mf/t, Ihatliieibfriir 
cpdiceiofta ^*^mwht return toAc Defendant the fumoT 

cMeatiom 10 ad. 3^ < <^*» ^Uch he had levied Under a writ dforifiukt 
ditioQtothefam i^hed in this oaai(et together with die cofts ef the appfi* 
SSt^aS^^ Tn-fPWndtfhadohtainedjadgmentforpi/.,«x. 
^lG.yc A^f.s- ^7» including both cofts and damafss § and die Iheritf 
■wft at Us peril had levied iox/.{/.6<A 
tdK care te keep 
then within Aich 
a reaibnablc fam OsyiM Serjt. (hewed canfe on an affidavit of the 

wa^^Ski^fai "^' *^™7' ^"^ ^^ ^ the Defendant 
taxadon bf the l^*^^ ^^ «fi^s in ifidUZ^^vriiere the venue was hid^ 
iiretheiMefyi die deponent hadfued out M^mkcijleri/seias into Afifr 

Uoaiwiflef^er ^ ^'^ '*^* ^^ ^1^ 1^ had made a calcubdon as t9 

theeacefiitobe 

reftorcd, wWi^QftltobepddbrdkcnaiatiK 

' . die' 
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tWetpciittQ(iiM«MC«ii9iiiaiida£ur€li«^ 1M09. 

twiiU^cbe.clfiMNieiitiMitldlufttm fMorering die debt ^ 
W voft^ wllkdi snooaied in die diftrtnt Uens to 
S/'i/'^UL, MfHVt tfarUdk had beeo added Of attowed 
m die taxadon of cofts by the prpthonotarj. That die 
iegoom did not Ihoveier add die whole of 5iL u.6d.j 
bat to prevent any leafonaUe objeaion^ added to Ihe 
91A i6t. only 3/, I II. fiar the cofta of die writs of exc>^ 
cation, and his trouble, (malung togedier 95/. 7/.) whieh 
hf^conSdefedhimTelfenthled to dobymtneof thead 
43G.3. c.46./.s^ and the deponent ciifclaimed all 
biowledgeof dM lery for dieodier 5/. its. 6d. the refidue 
of 4e loi/. 5/. 6d. levied, which latter fom waa in 
fad leried fiir die Iheriff *^ poundage and fees* Clayhn 
' contended that the objed: of this a£l of parliament, upon 
tbe conftrudion x>f which the queftion arofe, was, to 
give the Plaintiff an indemnity^ thathn^might receiw 
entire the fum recorered by his judgment. 

B(/l endearoured to fuppprt the rule. 

Pir CwuuH^ It is an eytmordkury aft } for it pre- 
fcribea no aaoafiue for die seaibnabkndrs of the expences) 
tile protbeoocary caimot before4iand tax diem : in this 
cafe diese were two writs; but it is very often beneficial 
to die Defendant to make die execution more expenfite % 
asifhebdefiiousdiatthelheriffihaUkeeppoifel&^ of 
die goods icx the Defendant's benefit, inftead of inftandy 
fellii^ them. Surely it is meant that any expences fo 
fvriy incurred^ (hall be paid : but it is impoffible that 
the prothonotary can conjefture before-hand what thofe 
expences will be. We do not fee what we can do^ odier* 
wife than to refer it to the prothonotary to afcertain 
whether the fum levied is reafonable or not. The obje^ 
<kf the ad was.very wife, to prevent anions being broi^ht 
on judgments, by giving tbe Plaintiff Ins cofts of die ete*» 

cution 
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cutJoa \mhout it> but tlie I«gUlaitiHe: lias not iMked fiuf 
enough v to the means of getting it efefted. We fee 
no convenient mode of emmining the realbnablenefs of 
the indiTiduai cafe^ bat by .tefeienee to the pfodiono- 
tary. 

On this day the prothonotary TejMnted that iL 6s. had 
beefi taken Jnore than was dtie ; upon which the Couit 
made the rule aMblute> for returning that fum $ but inaf-^ 
qnich as it mT^s quite a new queftitfn, they refufed thfi 
oofts,. but d^red that now^ fince they had confidered 
die ziBt of parhaoient^ it (hould be underftood in ftiture,' 
diat if attomies take more than what is clearly due to 
them, the cofts of the application to reftore it mufib be 
paid by th^ Plaintiff^ and the tule was» as to the refidue, 

A - ' Difcharged* 



Xmf. %$. HoLROTD and Others, Ai&gnees* of Lee» nf. 

GWYNNB. 



A trader who 
bas DO fettled 
Horne^ or count • 
iog-hoafe» but 
takes up a tern* 
porary abode at 
a public houfe» 
hi the place to 
which bit bufi- 
nefs carries htm » 
cotnmits an ad 



HTHIS was an ^dion of trever brought to recover the 
value of cer^n timber which had betn-taken and (old 
by the Defendant, and to which thePlainttfi claimed to 
be entitled as the property of their bankrupt. The De- 
fendant, who was originally the proprietor of the timber, 
in May 1807, fold it growing, by public.auflion, and the 
bankrupt became the purchafer. - The parties executed a 
contra^ by which Gwynne in confideration of x 2 7/. paid by 

of bankmptcy bf L^^ in part of 1 1 39/. to be paid at the times therein men* 

departing from 

fuch public-houfe witli intent to delay bis creditors. "^ 
The purcbafe of one lot of timber with intent to fell agtio, will make a nurn a 

trader. 

If ftandiog timber be fold to a trader, with a provifo that in cafe of bankhipfcy 

the vendor may retake it, fuch a condition is vc^ .under *ai Jtc* x« ^.^^^ it. If 



tJ^c baokrupt has the difpofitwd of the goods. 



tioned> 



IN tHS ^iFTi&tH Ytkti Of GEORGE IIL 



t77 



tloned, and of the corenants of Lee therein exprefled, 
granted, bargained, and fold to Lee 347 oaks, and 1 1 afli 
trees, thenftanding and gromng on certain lands therein 
defcribed, with the tops, boughs, and bark thereof; with 
ingrefs for Lee to enter npon the lands, and to cut down 
and carry away the timber, &c., to hold th^ faid timber. 
With the tops and boughs, unto Leey his executors, &C.9 
as his own proper goods and chattels, to his and their 
own ufe for ever, fubjed neverthelers amongft other 
reftn£lions, to an exprefs condition, that in cafe Lie 
flumld fail to pay the purchafe^money on the days and ih 
manner dierein appointed, or Jhould become bankrupt or 
infdvent before the fevered days of payment ^ or before pay* 
mentfioald be made to <}wynne by Lee, it fhould be lawful 
for Gntfynne to fecure, diftrain, take away, detain, and 
convert to his own proper ufe a;id benefit, all the timber 
and trees thereby bargained and fold, which fhould be 
then flanding, growing, being, or cut down, ih or upon 
the faid hmds, or carried eifewhere, and the bark> 
Ixords, poles, joints, rafters, charcoal, cordwood, and 
odier fluflFarifing therefrom ; and to fell and difpofe of the 
fame, and every part, and by and with the money thence 
ariCng to pay and fatisfy the faid principal pUrchafe»mo- 
ney, or fubh part thereof as fliould be then unpaid, and all 
charges and ^xpences attending the felling, converting, 
and felfing the fame timber } rendering the overplus, if 
any, to' Lee. tTnder this agreement Lee entered, and 
cut and converted the timber* In June x8o8 a commif* 
fion of bankrupt iflued againft Lee ; and Gwynne, fup-> 
pofing iliat he had a lien upon the property under this 
agreement, repofleffed himfelf of fuch part thei^f 
33 the bankrupt had not difpofed of, and fold it by 
anftidn. 

This caufe was twice tried : the firft time at the Here^ 
^iSprii^ Affizes 1809, before Graham B., when it ap« 
peared that LeehaA ufuaUy vefided at Iflington vrith th« 

Voi.IL N Plaintiff 



BOLROTD 

and Others 

GWYNXB. 
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1809. 

UOLROYD 

and Others 
Gwruuu 
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Plamttff HwbroyJ, who wu lus attnt } he had attended 
public audlidns of timber ftpm the year x8o6 down- 
wards } but there was no proof that he had purchafed 
More than three parcels, of which this was the firft : he 
had ftripped and fold the bark of this parcel, and the 
tops ; he had alfo fold a part of the timber to the officers 
of goverpmenty and a fioall part for laths. Afterhe had 
purchafed this parcel, and while he was felling and con- 
verting it, he lodged at a public-^houfe called the Royd 
Oak at Bnvlth in the county of Brecon^ which place wai 
near the fpot where the timber grew. He afterwardi 
left that place for fear of his creditors, and to avoid 
them, took an obfcure lodging in Duke^reH^ BUmj-^ 
bury : he was at that time unable to pay his debts, and 
for that reafon did not dare to go to Bvflti^ where his 
bnfinefs was ftill proceeding. Graham B. thought that no 
aCt of bankruptcy was proved, and nonfuited the Pkuntifi. 



Shepherd Serjt. in Eafier term obtained a rule w/i for 
a new trial, againft which Williams Serjt. In Trinitj 
term (hewed caufe on two grounds, ift. He con- 
tended that there was no proof that Lei was a trader, 
adly. That there was no aft of bankruptcy, ili. This wai 
the firft lot of timber which Lee had ever purdiafed ; 
and the queftion is, whether he was a trader at^the time 
of that purchafe,^ not whether he became a trader 
afterwards. He afterwards indeed bought another 
parcel at Taunton, but even then he was not a trader : 
he did not pay for it } he went down there when ht 
was infolvent, and obtained it as a mere fwindler: 
the greater or lefs number of perfons to whom he 
fold the timber, bark, and branches, cannot make him 
the more or lefs a trader, adly. As to the zdt of bank*' 
ruptcy, while he lived urtth his aunt at IJlingfon, he had 
neither counting-houfe, nor dwelling-houfe; no perfons 
trer came there to do bufinefs with him s he had na 
12 homei 



IN THE Fiftieth t'siR of GEOkGE HI. 179 



homfif and therefore could not depart from his dwelling* 1800. 

koufe with mtent to, delay his creditors : he was not ^ ^ '■■' 

within the bankrupt laws ; and the cafe of Robert/on v. and Othe^ 
Udddl^ oEqfif 487. which was cited at the trial, does v* 

not^ on account of all thefe circumftances, apply to the 
prefent cafe« 

The Court, flopping Shepherd^ made the rule abfolute. 

Upon the (econd trial at the Hereford Summer Af- 
fixes 1809, before Bayley ]., the Plaintiff proved the 
^reement above ftated. The Defendant contended, that 
under the .prpvifp in cafe of bankruptcy, he was entitled 
to a verdi£l } but Bay/ey h direAed Ae jury, that if the' 
Defendant had permitted the bankrupt to exercife fuch a 
controul and management over the timber, down to the 
time of the bankruptcy, as to give him the appearance of 
bemg the real owner, he was of opinion that the De- 
fendant could not refift the Plaintiff's prefent demand^ 
for that it was a fraud on the^ bankrupt. laws; if there- 
fore they thought that the bankrupt had had th^t con^ 
troul and management^ they (hould find a verdift for the 
Plaintiffs, which they accordingly did i and the learned 
Judge gave the Defendants liberty to move to f nter a 
nonfttit. 

WiUiami in this term obtained a rule nifi to fet afide^ 
the verdiji, and have a new trial, on the authority of 
Roe V. GaUiers, 2 T. R. 133. 

Shepherd now (hewed caufe. llie bankrupt, within the 
meaiung of the ftatute of 21 Jac. i. c, 19. /• 1 1., had <' by 
the Gonfent and permiihon of the true owner and pro- 
prietary,'' this timber « in his pofleffion, order, and difpo- 
fition, and took upon himfelf as owner, the fale> altera^ 
tion, and difpofitibn of it.'' Thequeftioo then is, whe- 
Na . dier 
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1809. 

HOLKOTD 

tnd Othert 

OWTMlll. 



Iher a private contrafl can defeat the policy of the fta. 
tute. The cafe of a leafe does not apply. (To wHch 
the Court agreed.) In Roi V. GalRers^ Butler J. pointed 
out the diftin£lion : he obfenred that a creditor would 
not rely on a bare pofleflion of the land by the oc« 
cupier, unlefs he knew what intereft he had in it. 



The Court, (lopping Shepherd^ called on WWiams to 
fupport his rule« who admitted that the cafe of Horn 
T. Baier, g Ea/lf 21 5.1 was too ftrong to be got ovcTi 
and fubmitted to hare his rule for a new trial 

Difchaiged. 



IflfV, sj» 



Pa^ry v. Hindjlb. 



'Ajointdemife 
by huiband fcifcd 
io right of bis 
wifcy and his 
wife, it difproved 
by evidence of a 
receipt for rent 
given br the 
huiband only* 



TN replevin, the Defendant nude conufance as bailiff 
to John Macnamara and his wife; the Plaintiff 
pll&aded in bar, ift, that the Defendant was not bailiff to 
John MactiMman axid his wife; adly, that the Plaintiff did 
not hold as tenant to Mn MaenanM^a and his wife* 
Upon the trial of this caufe at the Wefiminfier fittings ia 
this terh), before Mansfield C. J., it appeared that the 
wife wfts feifed in fee of the premiies by inheritance, 
and the huiband feifed in right of his wife^ and the only 
evidence of any demife, was a . bill for 60/. for three 
quarters of a year's rent, drawn by Jchn Macnamar^ 
folely, on the tenaht, and accepted and paid by him^ 
and the autkority to the bailiff to diitxain> was derived 
from JAn Macnamara fofely. Mansfield C« J. thought 
this evidence dtfproved die joint demife, and a Terdidt 
paiTed for the l>laihtiff> iftrith liberty for the Defendant to 
move to enter a terdifl: for hitaifelf» if the Coun fliould 
13 be 
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Vc of opbkm that the evidence produced was fufficient xSftp* 
to prove the iflues in his £siTOur. 

Accordingly Flfftg^on Serjeant on this day moved ; but 
the Court held diat the verdift was right. iMatu* 
fieU C. J. A huiband feifed in right of his wife» may» 
and ufually doeS} denufe alone during the coverture; 
when he dies, all the rent accrued^ up to the time of his 
deceafe, does not go over with the reverfion to the wife* 
it is aflets in the hands oi the huiband's executors. Th^ 
vife has noUiing to do with the demife or the rent. 

Lawei^mce L If the demife had been by the-^e 
before marri^igef and . had continued af ter^ it might 
have been proper to i|ate a demife by the huiband and 
wife jointly } though even upon that point there is a 
doubt. If this demife was by parol, upon the hu/band'a 
deceafe the tenant's e(Ute would be abfoltitely determined s 
if it was by the deed of the huiband aqd wife, it would 
have determined by the fauiband^s deqeafe, unleis ^ 
wife had afterwards confirmed it*. 

Rttk refufed. 



■^-» 



Athejlstone v. Hubdleston* Kw. 34. 

f^JfSLOjr Serjtt had on a'former day obtained a rule |f ^ creditor 
to ihew caufe why the Defendant ihould not, in pur« hat both proved 
fuanoe of the ftatute 49 Geo. 3. r. 121./ 14. bedifchargfed Wsdcbt under a 
out of the cuftody of the iheriflT of Lincoln as to the bankrupt and 
piaintiiPs fuit in this adion, the Plaintiff having made commenced an 

aAton againft the 
Iniikriipty before the paflSog of the ftat. 49 G* 3* (• isz*/ ^4. that adt does not com- 
1^1 lufU to rtl^iKyxifli lljs ^dlioa. 

N 3 hk 
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1 809. his eleAion, by profing his deVt under die conumffion o£ 
AT*;i;^H. »>»k™Ptiffuedagainftthe.Defc«dant. 



V. 
HY;i>DLSSTOIt. 



Vaugban Seijt. Ibewed caufe againft this rule upon 
the fa^. The Defendant was arrefted at the Plaintiff's 
fuit on the 1 7th of May 1809* In the Augufi following 
he became and was declared a bankrupt. The debt on 
which he was arrefted accrued long before the commif* 
fion. The Pbuntiff claimed and proved his debt under the 
commilEon, but afterwards refufed either to receive the 
dividend arifing from the (ale of the bankrupt's eftatei or 
to give the Defendant his difcbaige. He at firft fug- 
gefted a doubt whether the a£k gave the Court jurifdic- 
tion to difcharge the Defendant. [But the Court was 
quite clear that when an a£b of parliament prohibits a 
diing, it gives the courts of hw power to enforce the 
probibitioD.] This arreft» claim, and proof of debt, 
took place long before thb ftatute, when it was Imwf ul 
for every man in the kingdom toprove under the com-* 
miifioni and proceed at law at the i^une time. 

Onjhvi fupported the rule. Tie aft is rctrofpeCHve : 
it fa js, << any creditor who has cir fhall have brought any 
a£lion r^ if it refted there, it might be doubtful whether a 
cafe where the proof of the debt preceded the a Aion, were 
within the ftatute, but it declares that the proving or 
claiming Ihall be an eleftion, fo that it equally comprehends 
the cafes where the proof preceded the aftion, and 
where the aftion precedes the proof : the words are not 
reftri£led by any order of time, and the intent of the 
aft. was, that there never (hould be an aftion, and a 
proof under the commiffien, coexiftmg. 

Mansfield C. J* Looking at this claufe it is imp<^- 
Cble to make it retrofpeftive. It feems to leave aftions 

conunenced 
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tommeiiced before the ftatute juft as they were» for the 
words are, that after palling the ad, itftall mi be law- 
ful for any creditor who has or {hall hare brought an 
a£Hon, to prove a debt under the commiflion for any pur- 
^fe, or to have the claim of a debt entered on the pro- 
ceedings, without relinquifliing fuch a£lion^ that is clearly 
profpedive ; for it fays that xxjhallnot he lawful to prove 
or claim $ therefore one who had proved his debt before 
the 2Bi does not come within the prohibition : and the z€i 
proceeds to declare that the proving or J6 claiming, that 
is, claiming in future, after the palling of that aA, fhall 
be deemed an election by fuoh creditor to tsdce the bene- 
fit of the commiflion with refpefl to the debt Jo claimed 
or proved by him. How can it be fuppofed that proving 
or claiming the debt Ihall be deemed ai\ eleAipn, when 
the creditor, without any eIe£lioh, has both proved and 
brought an a£tion before the pafling of this zBt ? He 
could not have meant to eled : he meant to do both* 



lt3 
1809. 
Athsrstovb 

V. 
HVOPLBSTON. 



Heath J. I am of the fame opinion. It would be a 
matter of great injuftice if a different conftru£iion were 
to prevail. 

Lawrence J. concurred. 

Rule difcharged, (but without cofts^ 
the queftion being a new one). 



N4 
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AfVer ufurloDt 
fecurities given 
for a loan have 
been deftroyed 
by mutoal con<- 
feoty apromife 
by the borrower 
to repay the 
principal and 
Tff!al intereft ii 
founded on a 
fufficient con- 
fiderationy and 
it binding* 






Bar^eSi Dowdxkq, and Bartlet^ v. Hedley 
and G>NWAT. 

nPHIS was an ifTue between the Plaintiffsj who wete tbe 
executors of WiUiam JVthh deteafed» and the D^ 
fendantSj who were affignees under a commiflion of 
4>aAkn4)t which iflued againft William Harre and Hemj 
Sisiimiir^ dire£M by order of the Lord Chanoellory is 
(Order to try whether the bankrupts on ilie 1 3tfa of Augt^ 
1802 were indebted to Webi in any and what fom .of 
-money. The trial came on at the fittings in Lonim 
JUici. term i8a9 before MansfiM C. J.> when a irerdia 
was found for the Plaintifis for the fum of x 1 672/. 4/. a^ 
fubje£t to the opinion of the Court on the following 
^ 'I jlJL '^» <, ^^^^ • — ^y * written agreement made on the 15th of Maj 

l9oO} between Wehh and the bankrupts, the fonner 
agreed to advance money from time to time» d^kmi bite* 
reft at 5 per cent^ to Hatre and Sutbmier, who carried on 
the bufinefs of fugar-bakcrs in co-partnerihip, in orderto 
enable them to purchafe raw fugars, and in confideration 
of fuch. advances, the bankrupts were alfo to pay to 
l^eU a commiflion of 5 p^r cent for all fugars which 
were to be bought, of him, or provided for Meflrs. 
Harre 2nd Stdhmier s and in order to fecure to H^^^/r the 
\>alance which might become due to him on thefe tranf-^ 
actions, Harri and Sutbtmer executed and gave to him 
certain deeds and fecurities. Webb made out four feveral 
fucceflive half «-y early accounts between him and Harri 
and Suihmier, on the footing of this agreement, and va- 
rious fums of money were paid to Webb on thefe accounts 
from time to time by the bankrupts : thefe accounts 
plofed on the lotii jiugfffl 1892;^ ^hcn a confiderable 

balance 
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bdance was due £nm the bankrupts to ITM. Tbefe if of • 
ftccounts ccMnprified the principal monies adiually ad- 
rancedy and intereft ^ $per cent. % and alfo 5 percent, on 
ail fugcurs pwrchafed by the bankrupts. WM never pur« 
chafed or procured any fugars for the bankrupts \ but (he 
lanae urece always purchafed by thiK bankrupts themfefarcs 
IB liieir own names. It was admitted on the trial* that 
^ 4iriginal agreement of the 15th May 1800 was iU^d 
and ufurious^ and that no part of the balance could have 
been recovered by Wihh from Harre and Suihmier if thej 
had fet up the ufury, and fTM was informed by the 
attorney of Harri and Suihmier in Jidj x8o2i that diefe 
tranfii£Hons were ufurious, apd that his whole debt was 
in danger of being loft, and a writ of latitat was adiually 
fned out by the bankrupt's attorney upon the ftatute of 
ufury ; but this fa£t was unknown to Webb* In confe- 
quence of this intimation, it w^s agreed between Harrk 
and Sutiinier znd Webb, that JFebbihoMld make out frefli 
accounts, leaving out all the charges for commifEon | 
and fljould only charge them with the principal money, 
together with legal intereft ; and that the original deeds 
and articles in the pofleffion of Webb ihould be given up 
by him and cancelled accordingly. Webb accordingly 
made out fuch frefli account, in which he omitted the 
whole charge for commii&on ; and the balance due to 
him amounted to the fum of 11672/. 4/. 2d.» which bs^ 
lance was compofed of principal monies aAually ad^ 
vanced under the agreement of 15th May 1800, and of 
intereft at 5 per cent, fairly and legally calculated j the 
whole .commiflion and every obje£lionable charge being 
omitted; This account fo corre£led, was on the 12th 
Augufi x8o2, delivered to the agent of Harre and Suth^ 
wtter, and on the following day they acknowledged this 
bdance to be due to Webb^ and promifed to pay the 
fame ; whereupon die deeds and fecurities executed to 
fTM by Hani and Sufkmier vbca the original agree- 
ment 
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ment was entered into, were produced bj WM or las 
agent in the prefence of Harre and Suthfrner^ and were 
then cancelled and burnt. The queilion for the c^imon 
of the Court was, whethet under the circumftances of 
this cafe the Phuntifis were entitled to recover the above 
balance of 1 1671/. 4/. arf. ? If the Cqurt flioald be of 
that opinioui a verdift for futh fum was to be entered 
for the Plaintiff: if othenirifej the verdi£^ to be entered 
for the Defendants. 



This caufe was twi^e argued 3 flrft in Emfier term 
1809, bj Beft Serjt. for the Plaintiffs, and Vaugban Serjt. 
for the Defendants s, and again in Trimty term 1S09, by 
^epptrd Serjn for the Plaintiffs, and Lem Serjt. for 
the I)afendants, 

Arguments for the Plaintiff: — There are two qae£r 
tlons in this cafe ; firft, Whether the promife that has 
^en made to repay the fum lent, with legal intereft^ 
is avoided by the ftatutes of ufury; adljr. Whether 
there was any good confideration to fuftain the pro* 
mife. I. No pofitive law prohibits t]ie prefent con- 
trail. The (latute 9 4w* c. x6, has three branches ; 
the Qrft prohibits certain a£ls : the words of it are, << that 
no perfon upon any contraB which (hall be nuule after the 
9th day of Septemier 1714, take dir^ljr or indire£U79 
for loan of any monies, wares, merchandize^ o^ other 
commodities whatfoever, abovp the value of 5/. for the 
forbearance of one hundred pounds for a year ;"* tfaq 
fecond' branch is, that all bonds^ cwtraQs^ and ajfurane^^ 
whatibever, made after the time aforefaid^ for payment 
of any principal, or money to be lent or covenanted to 
be performed upon or for any ufury, whereupon or 
yrhereby there (hall be referved or taken above the rate 
pf 5/. in the hundred,^// be tOtirlyvnds the tUrd 
))rMch hS&i^% a penalty, namely, that all perfons what«- 

focver^ 
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fbetrer^ which ihall upon any contraB take> accept, and 
Teceive above the fum of 5/. for the forbearance of qne 
-hundred pounds for a year, (hall ibrfeit for every fueh 
fuch oflFence the treble value. The whole of dtis feAion 
then has for its objeft tKe contraBi it avoids the con«* 
tia£k i \cA the effedt of the ftatute therefore is, that the 
money has been lent without confideration : the defcrip^ 
tion of contrad which it avoids, is only fuch whereupon 
or whereby there fhall be jrefervedor taken above the rate 
of 5/. by the hundred. But the prefent agreement is 
sot a contra£l of that defcription \ for the cafe exprefsly 
finds that it is purged of every thing ufurious : it therefore 
19 not forbidden by thefe ftatutes. One inftance will fuf- 
$ce to fliew the monftrous abfurdity of contending that 
k is : the $at. 13 ^&5. r. 8./ 4. enaAs, that all brokers^ 
/olicitors, and drivers of barg^iim for conMfb or other 
doings againft the faid ftatute, wheyeupon ihall be re- 
ferved or taken more than after the rate 6f loA (now by 
the ftatute of Anne reduced to 5/.) for the loan of one 
hundred pounds for a year, fhall be to all intents and 
purpofes judged, puniihed, and ufed as counfellors, 
attomies, or advocates in any cafe of prtmunire^ J£ this 
contrail for the repayment of the principal and legal iiu 
tereft is illegal for one purpofe, it muft be illegal for all 
purpofes, and under the ftatute of EliTuthetby an attor* 
ney who had prepared an inftrument to effe^uate the 
honeft purpofe of fecuring to a creditor his real deblf, 
would be fubjefled to the penalties of a pramunin. If a 
man enters into a contraft to receive ufurious intereft, he 
is not bound to perform it ^ and if at the day of payment 
lie fhould receive the principal and legal intereft onlyf 
and Ihould inftantly again lend it to the payer, it is clear 
Uiat it would not be an illegal loan, and that he might te» 
tmtr it ba£k on an implied promife. Ufury between 
eolbteni parties does ndt avoi^ a cojsitrafk. Ellis v. 
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itoj^ FiwiMX, Cf^ Jac. 32. S.C. Moor, 751. IForm bemg 

imkbted to AkUr in ioo/« gave him an ufiiriout bond for 
30 per uni* intereft» and by way of difcharging the prin« 
cipalf he became joint obligee with Alder in a bond for 
payment of a debt of ioo/« due from Alder to the Plain* 
tiff, and it was held on demurrer, that llie ufury did not vi^ 
uat; that (eciirity. That ¥ra8 ufury between third perfons \ 
but the £uae thing holds where the ufury is between prin- 
dpals. In the cafe o3F Wright y. Wheeler, iCsmp.N.P^ 
165* m*f die obligee in an ufurious bond cancelled it, 
and the obligor gare him another bond for principal and 
legal tntevtft only, and Lawrence J. held that the ftatute 
did not avoid it. The cafe of CwtUerd v. Hakj^ 
87*. jK. 390. is much like the cafe in Moor. If a man 
indebted to another in a honafide debt, makes a contraA 
with his creditor, on which he ftipulates to pay ufimotts 
kitereft, although the contradl is void, it does not avoid 
die original debt. Gray v. Fowler, i H. BL 4/6%, Se» 
condly, there is a good confideration for the new pro- 
mife } for the money has been a£bually received by the De-^ 
fendant, and there is a foundation in juitice for the new 
contn£l. Hill v. Athins, Cowp. 289. Lord Matu/Ui 
held, that when an ^ecutor had affented to a legacy, 
** it became a demand which in law and confcience he 
was liable to pay ;" that it was the cafe of a piomift 
made upon good and valuable confideration, . which in 
all cafiss is a fufficient ground to fupport an action. It 
is fo in cafes of obligatbns which would otherwife only 
bind a man's confcience, and which, without fuch pro- 
snife, he could not be compelled to pay. For inftance, 
where an infant co|itra£bs debts during his minorityi if, 
after be comes of age he confents to pay them, an fnQdoa, 
lies. So Hawles v. Saunders, Cowp. 289. ** A leg^l or 
equitable duty is a fufficient confideration for ^n 9t&^ 
promife.'' And though the(e cafes have been fiiice overn 
ruled, it has been on a ground which does not. impeach 

thi& 
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this princi|>lej tiamdyy on the ground Aat thd Court hai 
not jurifdi^tion in cafes of legacies. Buthr'h fays ift 
the laft cafei << if fuch a qveftion w^e ftripped of ^ 
authorityy it would be refelYed, by inquiring whether 
hw wei^e a rule of juftice, or whether It were fomething 
that m&s in dired contradi&ion to jufticej confcience» 
and equity. But the nutter has been repeatedly de* 
ctded." Tnmanyr. Fenton^ Cemfp. 544. A promife to pay 
nuuk by a bankrupt after obtaining his certificate^ re* 
mes the debt. That notwithftanding an ufurious fis* 
curxty giveuj the money lent is a debt in equity and 
conicience^ and ought to be repaid with legal intereft^ 
has long been acknowledged in courts of equity* 
a Fef. 567. the Lord Chancellor (ays, « the Court does 
not relieve agsunft ufurious contrails to make a man lofe 
his prmcipal as well as his legal intereft.** Scoh v. Nef" 
hit% %Sr9. Cb* Gf.649. upon an application to fetafide a 
judgment tainted with ufury, it was held, <<that it 
could be difplaeed only by the Plaintiff's doing whaC 
was jttfty and that it muft ftand for die money ac- 
tually paid, with legal inteteft.'' Indeed the praftice 
is there fe well eftaMiflied, that if a bill, filed to fet 
afide an ufurious . fecurity, does not voluntarily offer 
to rqny the principal and legal intereft, it is caufe of de- 
murrer. The Plaintiffs could not have had the original 
fecutities let afide in a court of equity, without offering 
diefe terms. Tliis' Court not long fince, <« fetting 
tfide an- annuity, in the cafe of Burdw ▼• Brownings 
ante I. 5^0. required the Defendant to fubmit to the 
tfTBU ii repaying the principal and intereft. [ifai^ 
jiM^. J. obferred that Uiis was always by agreement of 
the parties : that the Court had no power to prefcribe the 
terms% Lawrence h obfenred that a£ibns had been al- 
lowed to recover back the money, as paid without con- 
fideration : it was fo held in ShweY. Webb^ i T. R. 732.] 
And if it be objeAed that Height v. Wheeler was the 
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cafe of a bond) for which no conGderation needs to be 
fliewn, it is fufficient to fay, it was not decided on that 
ground, but on the fixfficiency of the confideration ; and 
if there had not been a new oonQderation, the dd con- 
fideration muft have remained ; which was illegal, and 
an illegal confideration would have avoided the bond, 
though no confideration was neceflary. But there is an« 
other confideration for the prefent promife : the Plain- 
tiff had deeds and fecurities for the money | it is true 
they were vitiated by the ufury, but it might be nncer- 
tain whether the Defendants could prove it, and unleft 
for that proof, the piaintifis could enforce them \ there- 
fore die giving them up to be cancelled was a valuable 
confideration for the fecond contrafb 



For the Defendant it was obferved, that diere was 
only one loan in this cafe, and that was on an uforioas 
agreement, which had been a&ed on, and the ufwy 
completed: and it was long and ftrenuoufly uiged that in 
the grammadcal conilrudion of the fecond branch of the 
firft feftion of the ftatute of Annet the relatives << where- 
upon and whereby^ had for their antecedent, not tbe 
words << contraAs and aflurances,** but the word ** ufury,** 
and that the effeS was, to avoid not only the inftru- 
ments by which the money was fecured, but the debt, 
and the very tranfaftion of lending. ^Lawrence L It 
cannot annihilate the fum of money itfelf, nor die fad 
of the receipt of the money, and the PlaindSs* aigumeht 
duroughout, admits that every duty which the law im- 
pofes of repaying the money, was at an end ; therefore 
whatever may be the grammatical conftru£tion of the 
fentence, it will not vary the argument.} In RMnfan v* 
JS&n//, 7. Burr. io8x. on the ftatutes of gaming. Lord 
Mansfield C. J. draws & marked diftin£iioh between die 
contrad and the fecurities. It is not contended, as the 
Flainufis imagined it .waS| that dze fecond contrad is 

tainted 
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tainted with ufury i but that there was no confideradon 
>for it ; and in order to enforce a promifei it is not fuL 
ficieat that a man has given it upon his judgment that 
feme obligation lies on him : oontradls purely voluntary 
are not enforced either injaw or equity. Here no 
ground for the promife is (hewn, either of advantage to 
the maker, or detriment to, the other party. The old fe- 
cuiities are not delivered up to be cancelled, but are 
a&ually deftroyed, rather for the fafety of the lender^ 
againft whom they would have been evidence to fubjed 
him to heavy penalties, than for the advantage of the 
borrower. This cafe therefore is diftinguifliable from the 
cafe cited of a bond, for which no confideradon needs tf> 
be fliewn. Befides, the iflue to be tried in Wrigbt v. 
Whtdtr upon theDefepdant's plea, was, whether the ufury 
was committed in giving that very bond} and thefa£l was 
againil him. In over-ruling BiU v. Atkins^ and Hawkes 
V. SawuUri, as was done in 7 t. R. 690. JDeeh v. Strutt^ 
the Courts at leaft determined that not every confcten** 
dous modve for a promife will fupport an a£iion at law. 
[Mafufiild C. J. The overturning of thofe decifions did 
not touch any principle which applies to the prefent cafe^ 
it went on the g;round that the ecclefiaftical court was the 
only legal place where to f ue for a legacy : it is not 
enough as to a legacy, that an executor has at one mo« 
ment received money fufficient to pay it^ but debts are to 
be . paid according to their priority, and it is often ne- 
ceflary to refund : but the decifion in Deek^ v. Strutt had 
nothing to do with the general ground of confcience.] 
The cafes of confcientious confiderations which have 
been cited, are not analagous. In the cafe of bankruptcy 
die cerdficate merely deftroys the remedy, and leaves 
the bankrupt a free man : free to pay or not to pay at 
pleafure. But the legal debt exdnguifhed by bankrupcy 
is neither malum prohibitum nor malum tnfes and for an 
illegal debt, the <iebtor does not want the aid of a com* 
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nufiott to celieve him from it. Her« it is the intendm 
of du ftatttte not only totally to deftroy the engagement, 
but to make ufaiy an oflFence \ and in order to deter per^ 
fon$ from brag guilty thereof^ it nieant that a fum of 
money once nfuriottlly Imty fliould nerer under any 
cireumftances be repaid, although it was honeftly due i 
and it would be a complete erafio'n of die ftatute^ if a 
man who enters into/ an ufurious contraA, may, when 
he fears the confequences, alter his contrad and defeat 
the provifions of die aft. ILawrenee J. obfenred, diat if 
the borrower ihould repay money ufurioufly borrowed, 
he would hare no means to get it back from the lender] 
The cafe of the ftatute of limitations is merely a fn£» 
penfion of the remedy, which the debtor may remove 
by again acknowledging the debt The cafe of an in* 
fimt is on account of his want of dtfcredon, aiid his 
eleAion to annul or confirm his contraft is poftponed tifl 
a more mature age. The cafe of EUu r. Warms was 
the cafe of an innocent third perfon» The ground of 
the pra&ice in courts of equity, is not, that they confider 
die D^endant as 'entided to the money, but becaufe, 
unlefs die complunant waires the penaldes of the ftatute, 
and among them the forfeiture of die money lent, the 
Defendant could not anfwer without criminadng himfelf 
aiid fubjefting himfelf to penalties, which a court of 
equity will not compel him to do» tt alfo is a very di&i 
ferent thing whether a Court (hall aid a PlaintiiF who 
has the money of another in his hands, to fet afide 
ufurious fecurides, inftead of leaving him to his remedy 
at law, or whether it ihall compel a Defendant to repay 
the money borrov^. Here the Court is called on, not 
to remain neuter, but pofitively to compel repayment* 
Uojdv. Letf I Str. 94. it was held that a married woman 
who had giren a promiflbry note, and after her hulbandV 
deadi had promifed to pay it^ was not liable. Tet diere 
was as much cenfideration in that cafe as m diit* 
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{Lawrence J. The ground of that cafe, I prefume, waS| . 
Ihat as the party could not previouily be fued on the in- 
ilniment, ^the^e ¥ras no forbearance to fue, and therefore 
no confideration for the promife. And the forbearance 
bemg the only confideration alledged in the declaration^ 
tkough another good confideration might exift, proof of 
it would not be admiflible,] 7 7. R. 348. Mitchinfiny. 
Hiufon : the wife was living ; and ah exprefs promife of 
the huiband to pay her debt was there averred^ and after 
TeidiA, muft be taken as having been proved : that 
furely was a confcientious confideration ; but the Court 
held that the aAion could not be maintained. 
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Arguments in reply. Ufury is not now held aItoge-> 
ther criminal by the laW| but only the excefs of it; and 
things not mala in fe are not to be carried beyond the 
very letter of prohibitory ftatutes. In Llojd v. Lee it 
does not appear that the wife ever received any money 
on the note for her own benefit, or was at all bound iii 
confcience to pay it ; and the cafe only proves that for^ 
beannce is no confideration for a promife made .under 
the influence of terror of an a£lion which would not lie* 
Mitchinfon v. Henvfon is a decifion merely on the form 
ofadion, that the hufband cannot be fued alone for a 
debt contra£led by the wife before marriage. So, in the 
cafe of a father promifiiig to pay the debts of his fon ; in 
numerous cafes it is not ccmfiftent either with honour or 
morality that he (hould do it. . This cafe is not diftin^ 
guiihable from that of a certificated bankrupt, which 
refts only on the ground of confcience. Nor is the ofienco 
of ufiiry in (z€t complete till •ufurious intereft has been 
a&ually paid ; here the payments were qiade on account 
generally. It is admitted that where a fpecific contra^ 
on certain terms has been made, an implied contrad on 
other terms cannot be raifed } and it may alfo be fafely 
admitted that the moral obligation to perform a promife 
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merely becaofe it bas been giTen, is not fufficient to i 
tain an aAion : otherwife ewerj nudum paSum would bo 
good. Qut it does not thence fdlow, that the naked faft 
of a loan having taken phce^ one man having lecmed 
the money of another, is not a fufficient confidcratioa 
for an exprefs feparate and independent promife to repay 
it. Courts of equity could not purfue their piefent 
pra^lice, if the repayment of money ufurionfly borrowed 
was inconfiftent either with law, or morality : they could 
not either dire£fcly or collaterally enforce a thii^ contrary 
to law : they proceed on the principle that he who comet 
to them for aid, muft firft do that which is equitaUe. 
Suppofing that the deftru£lion of the fecurities had been 
for the mutual benefit of both parties, ftill it woul^ be a 
fufficient confideration for the promife, becaufe it wai 
for the benefit of the Defendants. [Lawrence }. oIh. 
fenred that there was one other cafawhich had not been 
Mentioned, and which feemed to bear on the fubje£)« 
Fitzr9j ▼• GwiUim, | 7. R. 153^ where in trover for 
goods which had been pledged fior mpney advanced on 
an ufutious contra£b, Lord ManefieU C. J. held that it 
was neceflary for the Plamtiff to prove a preyious tender 
of the money a£luaUy due.] 

Cur. aJv. vuli* 



In the courfe of the prefent term the Judges of the 
Court fent to the Lord Chancellor the following cecdfi^ 
cate of their opinion : 

<< This cafe has been argued before us by counfel, 
<< and we are of opinion that under the circumftaoces 
« the Plaintiffs are entitled to recover the above balance 
<^ of ii^7ft/.4/. 2^." 
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Au$TEEBu&Y V. Morgan. Nov. %$. 

VEST Serjt. had obtained a rule njfi to fet afide the Where judj?- 

writ of fieri facias iffued and executed in this caufe, "^"' " *"^^''^t 

- . • . . , « • « *. on a warrant of 

for irregularity^ with colts, under the following circum- attorney, though 

ftances. . a bond aMo is 

The DefendsAte executed a bond to the Plaintiff K*'^*"* »« ^ °^^ 

in the penal fum of 300/*, conditioned for the payment g ^ ^*^^ i^, 

of an asottity of 36A They alfo executed a warrant of fui^eft breachef, 

attorney to the Plaintiff as a collateral fecurity» whereon /^ y 1/^^ 

the Plaintiff had entered up judgment and fued out this . y^ ^ . 

exectttbn } and the irregularity complained of, was, that 

die Plaintiff had not fuggefted upon the judgment roll 

any breacli of the condition of the bond, or had any dar 

mages been affeffed, or inquiry executed, in manner re« 

quired by the ftatute %^%W-%* 

OtdUw Serjt. fliewed catife againft this rule, on two 
grounds: firft, that the warrant of attorney contained 
the ufual power to the attomies to releafe all manner of 
errors, writs of error, defeAs, and imperfeftions what-^ 
foever, to be had, made, done, or fufibred, touching, or 
concerning the bid judgment, or in, or about, touching, 
or concerning any writ, &c. entry, or other proceeding 
whttfoerer, in any way concerning the fume \ and thae 
uidefs therefore h oould be (hewn thait a fuggeftion on 
the roll was not an entry nor a proceeding, it was com- 
prehended in this releafe. But if that were not fo, yet 
the cafe did not come within the ftatute, which had nk 
ways been ftriftly and literally conftrued \ this judgment 
was founded not on the bond only, but on a warrant of 
attorney, which is not mentioned in the a£t« 

Q % Here 
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Here the Court» interpofing) called on Befi to Tupport 
his rule \ who feeling the point to be againft him, fub- 
mitted to have Ae rule difcharged ; but without cofts, 
Morgan. becaufc the queftion had been fairly raifed. 




• Noo. 4j- Skinner nx* Davis* 

rA perfon ply- nLATTON Scrjt. moved upon thp ftat. 39 & 40 G. j, 
Ingai^apoiierjn ^ c.cxy. f.\^. to reftraln the Plaintir s coft8,iirho upon 
^(^ff.ToVrcfort- *« ^™1 of *i* <^*»*fc *^ ^® ^^ Wifhunjler SitttngSj, had 
io|; 10 a houfe of recovered 4/. </• only, whereas the Defendant yra« a free- 
call there, but ^^ ^£ x^^„^ and although he flept at a lodging ia 
the dtyfunota ^**iM^i »^ Middle/ex^ he was liable to be fued in Ae 
* perfon ** feeking London court of requefts, becaufe he << fought his liveli- 
his livelihood in hood" in London^ within the 5th fe£iion, being an auc- 
th 'zl^^^t'ourt ^o*^®^* porter, and plying at two public houfes in the 
of Requeitt sA, city, where he was always to be found, as the FUuntiff 
39 & 40 G. 3. well knew; fqr he had bimfelf addrefled letters to the 
i- ciy. Defendant there^ 

The Court ol^ferved, that the worda << feeking a livdU 
hood," certainly were of very general import \ but they 
muft be reftrained to the feeking \\ bj fome meanSi i^ch 
are local, and which (hew where the Defendant is to be 
found, fo'that he may be ferved with a fummons. He 
may change his public houfe every day : and the Plain: 
fiff's knowledge of his refort is merely ^ ^fual cir- 
^ pmfbmce. 

Rule refufe^i 
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' 1809. 

^ M^Clure v. WKeaih). ^«v- »7- 

TTETWOOD Serjt. having obtained, on the ufuai if thecaafe of 

affidavit and waver bf error, a rule m)i for changing a^ioii can tie 
the Venue in this cafe from Lo/kdon to Lancafier^ Pell^^jp^^V^'f}^ 
Serjt. fhewed caufe, upoii the ground that it appeanid cqomrMhr*^ 
bn the declaration, that the aAion was brought for not PlaintiflTmaf 
accounting for the proceeds of goods {hipped at Lnkr-^ ^^^^y 8^^* *^^ 
M to be fold by comhiifflon it Bariaddfj^ and he [^ta^^VrJ^^^^^ 
urg^ that no caufe of a&ion was complete, till the goods the veiiue« 
Ihottld hate alrriVed at Bdrbadoei^ and until a fufficient 
time for the fate fliould have elapfed, and the Defendant 
ihould havb fefufed either to account for the proceeds 
bf the goods, if fold, or to re-deliver What remained uii- 
fold: confequently the baufe of adiion partly, if not / 
wholly, airofe at Barbadoes. 

Hejwooi coMri. The contract was made and the / 

goods Slipped in Lancajbire. 

Lawrence J. referred to Gerard \.\De Roebeckf 
\H.BL 282.: and Heath J. mentioned a cafe, where 
proof that the caufe of a&ion arofe in Scotland^ was held 
a fufficient compliance with the undertaking to give nuu 
teiialendence in the county where the venue was laid^ 
and die Court 

Difcharged the rule. 
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^^^' a;- Seymour v. Barker and Wife. 

Afinemoftcer- O AMU EL Barker 9XiA Ann hU wife were feifed of 
tainly expreft ^ different eftates in different hereditaments, (th*t is,) 

purport/totf raut. "^ *^"** ^^^ ^^^ ^^^^ ^® *^^ *"^ *® ^"^ ^ ^ 
The Court wHI iaid Aim for an eftate/i/r oi^rr vfV> inotkers, the (aid 
not permit a Sne ^^„ ,^5^ feifed to her and her heirs, for a like eftatc /i<f 
levied f<ir the ^^^ ^'^* ^ others flie waB feifed in fee nmple, and m 
purpofcof pa/Eag others the faid Samufl and Afm were feifed of an eftate 
fuch eftAte as the to them and the heirs of the faid Atfn : and bein|; (o 
party may hare, ^yy^ ^ intending to pafs theix fevcral eftates, ac- 
(it being dubious ,, , ', .en , ^^ 1. 7ri 

what eftate he Jtnowkdge the concord of a fine (a co|>y whereof fol- 

^asO by the de- lows). << And the agreement is fucfai (that is to faji) 

I'cripiioii of «• all « tliat the faid Satnue/ and Ann hare granted the tenc- 

he hati ^' ^l'^' ** monts aforefaid with the appurtenances to the faid 

tenements." " Wtlllam and his heirs, to have and to hold the faid 

Nor is it per. «< tenements with the. appurtenances td the faid WftRam 

mittcd 10 com. c« and his heirs, for and during all Ae t0^I^ and oth^r 

ticms iu tii« fame " eltates, and all and whatfoever elfe, the faid Samuel 

imc* '' and Ann have in the tenements afereiaid urick the 

^« appurtenances.*' The cyrographer of 'fines refii&d to 

make out the indentures^ aUeging Aat the Hmttation 

muft be certain, meaning, ** to theconufee and his heirs 

for ever,'' or for the life of the tehant, or pur outer 

vie, Sec. and not, as the concord is, '< to the conufte 

and his heirs for and during all the terms, and other 

eftates, aiKi all and whatfoever elfe the conufors have in 

the premifes/' 

Williams Serjt moved on a former day in this term,. 
that the cyrographer might make out and deUver the in- 
dentures of fme.in the form above mentioned. He faid 
that tlie parties had covenanted to levy a fine, and it was 
the opinion of a very eminent conveyancer,, that^ it llionld 

be 
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be a Ene/mr eancfffhunt ; for the parties 'did not mean to 1809. 

make a forfeiture* There could not be a better way than 
thisj which he propofedy for three reafons. i . As to 
the parties themfelves, this fpectes of fine fliall not ope- 
rate further than to conyey the eftate which the parties 
lawfuUy may convey, if fuch be their intent. A tme/ur 
^omifana de droits conn cso^ creates a forfeiture, if made 
by a tenant for life. IMatufigld C. J. What b the 
operation of thofe words, whatever elfe they have ? You 
are to help out the record by extraneous evidence of 
what eftate the conufor had I] Certainly. In Pigoi v. 
BarlofSarum, 2 Mod. 112. Pimiertoti, who was a great 
lawyer, and underftood thefe diings, fays, << indeed d&is 
fine Jitr concefit is Ae moft harmlefs of all others, and 
can be compared to nothing elfe than a grant of Mum 
ftatmn fuum^ it qtticquid baiet, &c. by which no more is 
granted than what the cognifor had at die time of the 
grant ; and fo it hath been always conftnied. Indeed 
there is a fine fur concept, which exprefles no eftate of 
Ae grantor, and tfiis is properly levied by tenant in fee 
or tail; but when particular tenants pafs over their fe« 
veral.eftates, they generally grant totum et quicquid iabent 
in ienementis pradiiHs^ being very cautious to exprefs what 
eftate diey had herein. When this fine y»r eoncejjit was 
firft invented, the judges in thofe days looked upon the 
"words ^ quicquid hahenty* &c. tp be infignificant \ and 
for that reafon in the Tear Booty 17 Edw. 3. pL tS6. they 
'were refufed. The cafe was, two hufbands and their 
wives levied fuch a fine to the cognifoe, and thereby 
granted <* totum et quicquid habent^ &c. which words 
were rejefted, and the Judge would not pafs the fine, 
becaufe if the party had nothing in the land, then no- 
thing pafled ; and fo is ^4 Edw. 3. pL 36. by which it 
appears that the Judges in thofe times thought thefe 
fines £d pafs no more than what the cognifor had ; and 
ibr dus there are a multitnde of authorities in the year 
O 4 books." 
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books.** % IMansfifid C. J. That goes to the operation 
of the fine, not to the praftice.] It i$ compel;rnt to Ae 
party to grant whatever he has, fuppofing there is oo 
legal obje£kion to it ; and the parties will abide by Ac 
chance, whetlnhr any thing paffes by thefe words. There 
is nothhig in, Ais form which is improper, or difgraces 
the records of the court, why Ihould not Ae party hare 
it ? Such a cafe was once before BuHtr J., who faid, if 
a conufor is ^advifed by his counfel to levy a particular 
fine, Ae Court have noAing to do with it. IHeatb J. 
You cannot levy a fine where it does not make a certiun 
end, as upon condition.} In the laft term it was deter* 
Hiined that a fine fur cwtcejfit would pafs a fee : Ludhto 
V. Drummondi ante 84. [Heath J. It muft ftate wha^ 
the intereft is.] If we purport to pafs a fee, we are 
afraid it may be a forfeiture. How often has Ae Court 
doubted whether an eftate were for life or in fee ! 

Shepherd Serjt. for Ae cyrographer, ftated the com- 
mon form of all fines to be, that Aey exprefs what Ae 
incereft is whicli Aey purport to pafs. In a fine fur 
eonufance de dtoit, come ceo, it is ftated as an eftate in fee $ 
in a fine yc^r conufance de droit tantum^ Ae eftate is ftated 
as a revei;rion ; in a fine fur conceffit^ it is ftated as an 
eftate' for life or years : but in the pra&ice of Ae office, 
it is never permitted to combine two operations in one 
fine, as for inftance^ to pafs as well an eftate for fee, as 
alfo an eftate for life, or for years. Such a fine indeed 
was levied in the laft illnefsof Ae preceding cyrographer, 
under the order of Buller J., whereby a fee and a life 
eftate pafled together.; but the Court was never moved 
to fet it afide for uncertainty, which Aey would have 
done : if Ais mode of levying a fine may be allowed, in- 
ftead of three forts of fines, Aere would be three hun« 
dred. The words << all and whatfoever eftate they have," 
are fo vague, Aat they carry no certainty. The officer 

is 
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is come hither only through a wiih to know whether 
the prafkice of the office ought to be adhered to or 
aot. 

lie Cmrt deCred* Jniliams to enquire further, whe- 
ther there were any precedent of a fine levied in this 
farm. It muft be a very common cafe that perfons coh- 
▼eying aie uncertain what eftate they have, and would 
be glad to do this : if he Ihould find any other inftances 
of fimilar motions, he fliould mention them. 

On this day Williams admitted that JVeJFs SymMec 
fprefhy contained no precedent on the fubje£l, and that 
in the 3d of Einv. 3. fuch a general fine was reje£ied : 
but in 5 EJfV.2^ 1 1* M ^^* according to one {Maynard^i) 
edition, and 7 Edw* 3. according- to the edition of 1596, 
was the following cafe ; <* fwtOf that a man and his wife 
^who had an eftate in certain tenements for the term of 
their two lives, and by their deed in pais leafed aild 
granted to John de Hunton the eftate which they had in 
the tenements, and afterwards by fine levied they would ^ 
have granted to John and releafed to him the fame tene- 
ments for tl^e term of their live^, and the Court would 
not accept the fine; but afterwards the fine was en- 
grofled and accepted in this manner, that the man and 
his wife remifed and quit claimed to John de Hunton 
quicpiid habuerunt in pradiBis tefiementiSf istc. quod mirum 
ftdt^ to give judgment for the fine upon a thing which 
was not certain, &c. Vidi contrarium fupra^ Tnnitat. 
' Anno* 3* Sed talis ^nis adhtiJjTus fuit in itinere North* , 
inter Sintbn de Dreiton et WitlielmuniCurteis^ &c. {^Maris* 
field C. J. It is a great way to go back for a precedent 
' to the 7th of Ednv. 3. ; but it does not appear what the 
habendum was : it cannot be that a fine for the lives df 
the grantors is bad. Heath J. Come to modem prece« 
dentS} fomething within 300 years.] 3 Nevman, 1S3., 

which 
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f8•J^ whick cities % Mod* if 2. s 9^00^/ C9$tv0jmn€fr^ 735. 

[HioA h It 18 no amhorityt it is a very indiftrent col- 
le£lion of precedents.] A fine needs not to hare fiich 
precife form as a writ or a judgment, but a conuCuice of 
a fine, and a grant and render, Cbonld have tlie like con- 
ftrtt£Hon as another conreyance between party and party; 
5 Co. 38. and by grant of a man's eftate» all that be hath 
Ihallpals \ if then tberebe no differenoe between a fine 
and a deed* if fuch words would be good in tbe one, diey 
tnuft be good in the other. 

BlANsnsLD C. J. A Bnefur cone^t is rio fi^sfekurci 
as I underftaadf becaufe whatever eftate it poipartsta 
give, it will gram no more than oi^ht to poTsy and ope* 
rates only on the eftate a man has : and even if a tenait 
for life granted to A. B. and his heirs \ I apprehend Aat 
he fhould be taken to grant only that which he tan le- 
gally grant* What you vrifh could be obtained by tvo 
fines no doubt. If you comreyed by fine y«r cmctgmmi 
to a truAee, and then granted the eftate in lee by fiae 
Jur emufanci de droits come aa^ it would do. But fince 
you hare no precedent, we had better adhere to thofe 
which are eftablifiied ; otherwife we ihould have everj 
fine/rr concejfit in this form. 

Hbath J. thought the form of die piapofed fine too 
uncertain^ and alked why the parties did not grant a kafe 
for 5^ years, determinable with the life, and there would 
then be no forfeiture : . it would be a dangerous thing to 
introduce any innovation in the foim of fines. It would 
never be known what eftate pafied by a fine. 

Lawrbncb J. The granting an eftate for life, I fup- 
pofe, will not anfwer the purpofe. I fuppofe the objeft 
is to pafs a fee, if you have a fee ^ if not, to pafa an 
eftate for life. You may firft grant the eftate for life by 

fine 
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^ne fur eortcefflti fo as to avoid a forfeiture, and then 4809. 

grant the reverfion by Ene/ur eonufance de droit tatOtm. 

The Cmrt exprefled a wifli that they could g^e cofts 
to the «ieritoriou8 oflker 'who had brought this queftioa 
before Ae Court, but it -was not in their power. Laftn 
rtnee I. faid, it might be confidered as a neceflary ex* 
pence of petforming the duty of the office, for which he 
received hi« fees. 

Rule refufed. 



ZsBVm V. Co WELL. JV(9v. %%i 

^H£ Pfadntiff's attorney on the ad of Novimber ap- If, after adion 

fdied by letter to the Defendant for an immediate commencedt and 

adjttltnient upon a polky of infurance, and threatened, ^^^^ declira- 

if the font of twelve guineas was not immediately p^ Moffm .* " "^ 

him, to commence an aAion. Receiving no anfwer, the debt and 

.he filed out and {lerved procefa on the 4th. On the 6th coftt, and the 

*e Defaidaa^s attorney oflFered him the fum of twehe ^*n^>ff«^cft>ft« 

' , « i- . «L. 1: . ^® receive it, the 

guineas, and the cofts of the action up to that tmie, court will per- 

which the plaintiff's attorney then declined to accept, mit the Defend*^ 

and pK>ceeded 10 delirer a declaration. *"* *® P*y »"«<> 

' court the debt 

and the cofts 

ft&4p£m/Ser}t. on behalf of the Defendant, had on a up to the time 

former day obtained a rule nsfi, empowerine the Defend- ®^ •*" ^^'^^ °°'y' 
^^ -. V / r 1 • -u And the Plain- 

ant to pay uito court the fum of twelve gumeas, with j|ff^;|| be com* 

Ae cofts of the caufe to be taxed up to the 6th day of pelted to pay 

Nowmtir, and to ftay all further proceedings if the tbc cofts of the 

Plaintiff would accept it in fatisfaaion of his demand ; 'j^i^Joft,'^^^^ 

and in that cafe requiring tiie Plaintiff or his attorney to adion (bbfe^ueflt 

pay the cofts of that application, and all the cofts of the to the ofier. • 

the af^ion fubfequent to the 6th of November ; but in 

«afe the Plaintiff would not accept that fum^ then t|pt 

5 'the 
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iK6$. th^ twelve guideM might be.ftruck out of the decb*' 

tZtiiXU 

Bifi Serjt. fto^ {he#ed cailfe againft diis rule, tf^ 
an aiBdavit that the Plaintiff was out of the realm, ao4 
that his attorney had received no inftruAiotis fince the 
-adlion commenced for fettling it. Tliis wa^, lie £udy an 
tmheantof applicatidn, and would wholly change die 
praAice of the court. Tlie Defendant migfit .hare 
availed himftlf of the interval of five days which elapfed 
between the Plaintiff's claim and the commencement of 
the adion to make a tender, if he thought fit \ but 
having negleAed that opportunity, he muft now wait 
till the period when he Diould be enabled to pay money 
into court under the ufual rule. It was the objeA of 
this niolioh to give the Defendant all the beil6fi( of the 
common rule, without fubjeding him to the ufual coii- 
fequenee of payment of cofts. And whatever the Gouit 
may have done in eafes where no previous demand had 
been made, fince a demand had been made here befeie 
the a£lton brought, the Plaintiff was entitled to the cofts 
of the declaration which had been deliveMd^ at well 4s 
the previous co(ts« 

Shepherd Serjt. (^ntrit. The Court will gladly eftab- 
lifli a precedent to check a pra&ice now too frequentf 
where an a£lion being commenced, the Defendant oflers 
to difcharge the demand, but the Plaintiff refufes to re- 
ceive the debt and cofts in that ftage of the caufe, and 
infifts upon increafing the cofts by proceeding until the 
Defendant is in a condition to pay money into courts If 
the attorhey was authorifed to receive the fum in dte 
Plaintiff's abfence from the kingdom before the aftion 
commenced, there could be no good reafon why he 
might not equally receive it now, without further com«^ 
.Biunication with Jds client. Several fimilar appIicati<His 
II had 
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hmd lately been granted in the Court of King's Bench } 
9nd he remembered a cafe in this court, where the debt 
ajad co(ls haying been pffered and reje£)teti in afi ear^J 
ftage of the caufe, the Defendant afterwards paid the 
money into court upder the ufual rule; and the Plaintiff 
having taken it ou^, the Court on motion varied that rule 
by exempting th^ Defendant frpm payment of the coft^ 
incurred fubfequept to the offer, 

Tb0 Court macle the rule abfolute ; but at firft mcluie4 
^o difcharge fo much of it as required the Plaintiff to pay 
the cells of the prefent application: they defired, how-? 
ever, thsR it might be underftood, that in fubfequent 
cafes, wh«n thi3 r4p of pra£lice ihoifld be better known, 
the cofts of the niotion would alfp be given againft dip 
plaintiff! And in the prefent cafe they ultimately di- 
re&ed^. that in cafe the Plaintiff ihould take the money 
opt of court^ he (hould pay the cofts of the motion. 

I^uk abfolute, 




J4AIDLAW» Demandant; Cqic^ Tenant} B&own JVbv.at. 
and Another, Vouchees. 



jg£$T 



, Serjt, moved that a recovery might pafs. The In « reeoTery.lf 
affidavit of the acknowledgment was taken in *''* acknowlcdg. 
America^ before a magiflLrate there, and was authenticated ^o„^|,^„ jg j,|^ 
by a certifi^fe under the potarial fea] of Petp^ Lokr^, 9 abroad, a nota- 
notary public, certifying that Jacoi Baler Efq/, before 'w' ^rtificate 
>rhQm the annexed affidavit was, on the day of the date J^^^ iJe*^^!^' 
thereof, in his, J^ettr JjAtJ^ prefence taken and fub- vitof thccom-* 
fcribed, and who had attefted the lame in the ufual and mlflSoners muft 
cuftomary manner, was an alderman and magiftrate of diftindly ftatc ^ 
the f ity of Philadiipbia^ by lawful authority duly ap- ^^ {^^ 

pointed| 
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I to9» pointed, commffloned^ and q\iatiiiedj and by law ^nfi^o* 
^-^""--^ rJzed to adminiftcr oaths, and aflarmations. 

Cox. Xbe Court held that the certificate -did not ftate with 

fufficient diftinftnefs the adminiftration of the oath, 
which was the moft important part, and that that fa£l 
muft not be left to be gathered by inference only j and 
deeming it neceffary to abide by the rule of court, with 
much reluAance they refufed die application. 



^ /^^f^4> 



N^. %%• . PhilUps v. AsTLiNG and Another. 

^ If the drawee ASSUMPSIT. The declaration ftated, that incon- 
ofabfllgoci -Tl. fideration that the PlaintiflF would fell and deliver 
an agent bewin ^ Davenport and Finney certain goods, to the amount of 
England with 500/. to be paid by a bill for the amount drawn by Da^ 
power to accept y^f^port and Finney on Houghton at fix months, and alfo m 
tMlit, who accepts ^jjfideration of a certain premium at the rate of 5/.^ 
bill when due, cent, thereon, to be therefore paid by the Plaintiff to the 
nuftbeprefcnted Defendants, the Defendants undertook to guarantee the 
to the agent for payment of the fum for which the bill ihould be fo 

paym«tti drawn when the fame fliould become due; and the 

drawee contiaaes ' 

abfcnt. Plaintiff averred that he afterwards fold and d^vered 

Upon a gua- the goods to Davenport and Finneyj to the amount afore* 
ranty giten<rf^^ faid, to be paid for as aforefaid, and that fuch biU of 
to U paid by a exchange was afterwards, when it became due, duly 
biU» due notice of prefented to Houghton for payment \ but that he refufed 
|he non-payment ^^ p^y^ whereof Davenport and Finney^ and the Defend** 
^k t Ihc'* ^^^ refpeftively ^d notice, and were requefted to gua- 

^wcr and gua* 

rantce, uniefii both drawer and acceptor are bankrupts when the bill becomes due* 

Upon a coDtraft to guarantee a bill for a given fum, the guarantee would not be 
Fiable to th^it cxieat on a hill giitn for a larger fam- 

Whether the ^ords " fay a bUI of 500/." define the e^ca^ fum, or give a lati- 
tude* ^fuetre* 

rantce 
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raitM die payment of, uid pay die amount of the UIl ; 
but that they did not nor would guarantee or pay the 
lame. 

Upon the trial of Ais caufe at the Gmldbalt fittings 
after Trinky term i8o9> before MafufieU C.J. it ap- 
peased that Davififart and Finmy being defireua to obtaii^ 
credit with the PIainti£Ffor proTifion^ for the ufe of the 
ihip Prowdince^ the Defendants gave an undertaking 
written with a pencil in the following terms. Memo* 
randum. — ^We jointly and fererally undertake to gua<r 
rantee a payment of 500/. at 5A pif c§nt.j iayj by a bill 
^rawn on 6. Houghton by Davenport zoAFinnej for 500A 
Dated loth Jan. 1808. The prorifions werf furniihedA 
and a bill was given in payment for theniy dated th« 
li^oi January^ zoAAnfrnxhy Da^fenforiUkAFinn0yc(ii 
G. Motion at fix months^ date^ for {15/. lu. i^ 
payable to their own order. It appeared thatat the time 
when the bill became doe^ Houghton was at fea, and iop 
inained abfent for feveral months after } but he had u 
fifter refiding in London^ to whom he had given an author 
rity to fill up and accept biUb in his name, and to tranf- 
^ other bufineis for himt and who had in iz6i accepted 
this very bill. The bill became due on the 14th of July $ 
it was not prefented for payment to the fifter. On the 
i6th, notice was given to Daver^ort and Finmy that it 
remained unpaid, but no notice was given to the Dck 
fendants. In February 1809 Davenport and Finney be- 
fame infolvent } and Houghton was declared a bankrupt 
jn July 1809. No application was made to the Defend- 
ants for payment till alter the date of both bankruptcies. 
The jury found a verdia for the Plaintift deduAbg the 
$L per cent, for the premium of the guaranty, which had 
never been paid : and die Chief Juftice referved liberty 
to fhe Defeiylaints to move to enter a nonfuit ; accord- 
»J»ys 
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Vaughan Serjt. in this tenii obtained a rule mji upon* 
two grounds \ firft, that the cpntraA was to guarantee a 
bill of the precife amount of 500/.9 and this was a Mi 
for a greater fum. Secondly^ that the guaranty not 
being for the payment of the price of the goods gene- 
rally, but referring to a bill as^ a fpecific mode of pay- 
ment, it was neceflary that all due diligence (hould be 
ufed to obtain payfnent of the bill before the parties coold 
rcfort to the guarantee. 

ibtpherdvcA Bejl Serjts. now (hewed caufe. Although 
on this contra£l the guaranty would not bind the De- 
fendant to a greater extent than 500/., yet, whether the 
bill be for a greater or lefs fum is immaterial : if it had 
been for 1000/., or if goods to the amount of 1000/. had 
been fold, the Defendants would have been thereupon 
liable for 500/. of it \ for the contraQ related to the 
identical fale of provifions for which this biJl was given, 
not to th^ mere form of the payment : it would be 
otherwife, indeed, if the guaranty was merely for the 
payment df a particular bill^ of exchange. It cannot be 
faid that this fale w^s not the very tranfaftion meant to 
be guaranteed, and the contrafl: muft be conftrued ac- 
cording to the intentidn of the parties. Next, as to the 
want of diligence : this is not a guaranty that the drawer 
ihall pay die bill, but that the acceptor (hall pay it 5 tfaegua- 
rantee does not (Vand in the fituation of the drawer ; and 
therefore, although want of diligence in prefenting would 
difcharge the drawer, it does not at all alEft the Defend- 
ant, for he (lands in the fituation of th^ acceptor ; and 
as no want of diligence in prefenting the bill for payment 
would difcharge fhe acceptor, who would be liable, 
though the bill (hould be for the firft time pTefented4br 
•payment after an. interval of many months, fo neither is 
the guarantee, who ftands in the place of the acceptor 
only, thereby difcharged. ^ any thing had been done 

iritb 
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ihrkh the bill n^rhich would difcharge the acceptor, pdr- 1809. 



haps it might difcharge his guarantee alfo : or even if it 

be fuppofed that the contrail is alternative, that either v. 

the drawer or the acceptor (hall pay the bill, ftill, unlefs Asxnii 0.. 

the Defendant can ihew that all the parties to the bill are 

difcharged, the guarantee continue} liable, becaufe he 

may refort to the acceptor, who is not difcharged, though 

the drawer is : and this tranfa£lion takes place upon a 

valuable confideration. 

Vaugbafij in fupport of the rule, contended, that the 
Defendants were difcharged from their guaranty by the 
want of prefentment to the fifter who was the agent of 
Houghtony and by the want of timely notice to the 
drawers, and to the Defendants : for that the Defendants 
flood as indorfers of the biU, and as fuch, had a right to 
infift upon proof of notice to themfelve&of the non-pay- 
ment both by the drawer and the- acceptor ) and that 
they had alfo a right to infift on proof of notice to 
the drawers, becaufe without notice the drawers were 
not liable. But the Defendants' remedy againft Daveti' 
port and Finney was entirely loft, for want of due notice 
to them of the non-payment, which vras not communis 
cated to them till the 16th. The want of notice to the 
Defendants at the fame time was alfo fatal; for if .the 
Defendants had on the 14th been apprifed of the non^- 
payment, they might have obtained {Payment of Davtnr 
fort and Finfley, who, for any thing that appears to \^ 
coatrzTj, were then, and for eight months afterwardSt 
folvent, and who therefore, in the contemplation of the 
law, might have paid it within that time. Ail the docr 
trine of the neceillty of notice concerning bills is founde4 
on this fuppofition. Secondly, to the objedion ariAng 
on the amount of the bill, the anfwer made that the D^ 
fendants are liable in equity for 500/. only,* is of n9 
weight I for if the Defendant ftands as. paxty to this JbUi^ 

Vol. 11. P if 
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iSoy. if die bill is drawn for looo/.^ he is party to the bill for 

logoA 

Cun adv. fwfr. 

Mansfield C. J. This was an a£tion againft two 
perfons on a guarantj^ die terms of which are : Memo- 
midiim.— We jointly and feparatety promife to guarantee 
SI payment of 500A. at $LfercwMt.f hy a bill r dated loth 
January 1808. Then the bill is givcn^ dated i.ith J«« 
ftuary, and accepted, and not having been paid, dus ac-^ 
Sion is brooght. At the trial diere appeared reaibn to 
beUeve^ that Davtnport and Fhmej^ the drawers, and 
Iimi^hi9fi% the acceptor, were all at this time infolvent, 
bat there was no proof of it. Davenp$rt and Fimiej 
firft became plainly infoivent in February 1809, a year 
after this biU was drawn. There was no eridence d 
any demand being made on Dawnport and Fhmey iat 
die money % and no notice was given diem of die bill 
not being paid till the 1 6th : fomething was faid of a 
direat tpr arreft them, but there was no evidence of re- 
gular notice. As to Houghton^ he went abroad ; but he 
left a fifter here, of whom a demand might have been 
made ; no demand however was made at the place where 
ills fifter was to be found. At the trial it was objeded 
diat the Plaintiff could not recover, for feverol different 
Yeafons : Firft, that the Defendants ftood as iudorfers of 
die bill, and that as indorfers, they had a right to infift 
on proof of the notice of non-payment bodi by the 
drawer and acceptor. On die other hand it was urged, 
and, as we think, juftly, diat this was a general guaranty 
•for payment of a bill, not, as ufual, a guaranty that the 
acceptor fhottld pay, but a contrad that eidier the one 
Or the other fliouM pay ; and the confequence is, dut if 
•die guarantee paid the bill, he would have a right to 
«dme both bn the drawer and acceptor for re-payment ; 
md Aough.want of notice would not difcharge the ac« 

ceptor, 
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teptor, yet the gosrantftf, as the hdder, bad a ri^ to itopt 
infifl OB due notice being given to himfelf of non^payi 
ine&t by the acceptor, and that as to the drawers he had 
a right to infift on notice beuig given to them of die fame 
fed, for that ocherwife he might pay it in his own 
Wrong if they were difeharged. As to the feoond ob-i 
Jejlion, the queftion is^ what is the meaning of the word 
<< fiiy:^ for it is obje&ed, that fuppofe the biH drawtf 
was for looo/.y this would not be a guaranty to pay 
Kool. on the bill for looo/. the guarantee would not be 
bound to pay it; but if «* fay* means «< about'' 500/. 
a bin for 5 1 5/. might anfwer the defcription: and if it 
veie necefiary to the deciding this a&ion, to afcertain 
tlie meaning of that word, if *< fay^ means to fii pre* 
cifely the ftun, and to reftrain it from any larger fum^ 
this objeAion would be good i but it is not neceflary tO 
decide that here, for we are of opinion that, unfortu-* 
nately for the Plaintiff, the Defendant is relieved from 
tbe confequence of this guaranty. I ftrongly think the 
Plaintiff Imew the ftate of all theie perfons, and that diey 
were not good ; but as Davertpofi and Finfuy did not 
become infolvetlt till long after die bill became due, nor 
ISm^m tin long after the bill became due, I do not 
bow how to give the Plaintiff the benefit of his contrad 
ia diis cafe. I thought it poffible that cafes srig^ have 
been found on the interpretation of fuch a guaranty, in 
the diftribution of bankrupt's effeds in the Court of 
Chancery: none fuch however have been mentioned. 
In the cafe of Warrington v. Furbor^ 8 Eafi, 245., the 
ezpreffion << fay at a credit of fix months," feems to be 
ufed in a pofitive fenfe. That cafe alfo arofe on a gua^ 
ranty, and Lord ElUnhrmgh C. J. expreffed the opinioii 
of the Court, that although the infolvency of the par« 
ties €0 a bill would not in general difpenfe with the ne- 
ceffity of prefenting it for payment, yet where it was 
obvious that it coul4 not avail, the fame ftridfaiefs of 
P z proof 
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1 809. proof was not neceflary to charge a guarantee^ and therei 

\~'''^ f^^^ if ^e parties became bankrupts^ and notorioufly in» 
V. folvent, it was the fame as if they were dead. Now this 

AsTLiNG. ^^f^ j^ decided on the ground, that the purfuing the 
courfe of applying to the acceptor in that cafe, as here 
to the acceptors and drawer, would have been of no ef- 
feGtf becaufe there the bankruptcy had alreadyliappened 
before the bill became due* JHere the infoWency did 
« not Qccur till long after the bill became due, and Houghs 
tQ9C% bankruptcy was long after that. For any thing 
then that appears, if this gentleman had demanded tU 
money either of the acceptor or drawer, the bill mi|ht 
have been paid. That too was a guaranty of payment 
of the price of goods \ this is for a bill, and the contrad 
necefiarily implies that the Defendants will pay it if the 
Plaintiffs do not, being called on in a proper manner: 
and therefore, although that cafe has relaxed the ftrid- 
nefs of the proof of prefentment and notice, and feemg 
to decide that it is not neceflary ^o purfue the fame ftrid- 
tiefs in order to charge a guarantee as to charge the 
drawer of the bill, yet it may ftill be inferred from iti 
that if the necefiary fteps are not taken to obtain pay- 
ment from the parties who are liable on the bill, and 
folvent, the guarantee muft be difcharged \ and there- 
fore the rule for a nonfuit mu^ be made 

A])foltt9 
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Lee v» Cass* i^w. aS. 

f^OCKELL Serjt. moved to compound a penal a/lion In compoond* 
^ on the ftatute of ufury, upon the terms of paying to *"» «" aAion on 
the crown 250/. and half the colls, which fhould \^ taxed ^|,j^.j, -^^j ^^^ 
bjthe prothonotary for the Plaintiff; 4ind to die Plain- cofts, the Plain- 
tiff 250/. and the other half of the cofts. The officers of *'^ *>*^"R agreed 

the crown, he faid, had confented on thefe terms, but .° ^JV^^ ' 
' ' ings on paymeot 

refufed to confent on any other terms, becaufe the ftatute of a fum in equal 

not giving cofts, whatever the Defendant paid under the moietiea to the 

name of cofts, was in faft an addition to the penalty of ^J^y'^ *"** ^^^ 

111 11- ..,,,.. «"» «nd the en- - 

500/. and the crown was therefore ^entitled to half. ^^^ ^^^ ^^ j^.^^^ 

• felf, the crown 

jBg^ Serjt. for ^the Plaintiff, vehemently oppofed this obtained half the 

condition, and faid that the Plaintiff had agreed to ftay 

the proceedings on payment of 250/. to the crown, and 

to himfelf 250/. and the cofts of the adtion and of the 

application, and it was in the difcretion of the' Court to 

ftay the proceedings without the confent of the crov/n, 

and the terms fought to be engrafted were unreafonable; 

but the Court obferving that the crown could compel the 

i£lion to proceed, and that the Plaintiff could not help 

himfelf, he agreed to the terms. 

Rule abfolute^ 



rs 
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I Sep. 

N*v. at. A8T1.BY V, Ray sai Other*. 

Uoder the mi- "yHE principal part of the arguments of Ae oonnftl in 

ntia i&t^tG'i' ■*■ this cafe, JFUtums Serjt. for the PWntiff, and Sif- 

e.9o.»oi4iG^' i^jseijt. fof the Defendant, being referred to in dw 

ull'cied'ufooml judgment of the Court, delivered after time taken to can^ 

at tbe time of fider, ire here omitted. 
CDrolment to be 

rt7fcr!t^Ind Mahsheld C J. This wa» an aaion of sfimtft. 
another ii bal- i|i which the decUration ftated, that at the time of the 
loted in hit place, Defendant's undertaldng, a ccrtaip ballot for pcrfoosto 
oat of thefiBie^ fcnre in the mUltla of Grurt^ BriUun for the county of 
dnoanM of the Sabp^ in purfuance of a certain aft of parliament paffed on 
lame ballot, and Afi i4thof ^«rp^ 1 807, waa about to take place at Market 
it a legal baUot* Drayton in the county of Sakp, and thereupon on Ae 
13th of January^ in confideration that the PlaintiflFhad 
paid to the Defendanta 2/. ixi. 6J.9 the Defendants un* 
dertook to pay to him the fum of 20/., in cafe the Plain* 
tiflF fhould be duly and legally ballotted at the faid then 
enftting ballot, conditionally, viz. that he fhould proTide 
him a fubftitttte, or pay a penalty <^ ao/. in lieu thereof, 
which the Defendants then and there engaged to pay 
upon his producing to them a warrant or certificate to 
that effeft figned by the magiftrates, or a deputy-licute- 
nant of the county ; and the PlaintiflF averred that he 
afterwards, at the faid enfuing ballot, to wit, on the 30th 
January f at Marhf Drayton ^fotetdid, was duly and le- 
gally ballotted to ferve as a militia man in the £iid militia 
of the faid county of SaJep, and in purfuance thereof 
did afterwards, to wit, on the 13th oi Februarjy provide 
himfelf a fubftitute, to wit, one Edward Rowlejy who 
was then and there duly fwom and enrolled to ferve in 
the faid militia, as the fubftitute of the PlaintiflF, of all 
which premifes the Defendants had notice, and the Plain- 
tiff 
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dff did then and^ there produce to diem a warrant 
or certificate to that efleA, figned by two deputy- 
lieutenants of the county, J^. Lake and John Cotes \ 
and by reaibn of the premifes the Defendants dien 
aad<- there became liable to pay to the Plaintiff the 
fum of 20/. according to their undertaking. There 
was another cptmt which it is unneceflary to ftate. 
On this declaration^ and on the plea of die general 
iflbe, the caufe came on to be tried at the laft Lent affixes 
at Shrew/htryy before KPWB.> when aTcrdi£t was found 
for the Plaintiff for ao/.^ fubjeS to the opinion of 
the Court on a fpecial cafe, the material parts of which 
are, Hiat prior to the publicadon of the propofals after 
mendoned, a ballot was expe£led to take place under 
the militia laws for die county of Salop. That the 
Defendants in November 1807 publiflied the following 
printed propofals : viz. ^ Draytqn Militia Office. It is 
« propofed to all perfons liable to be drawn for the 
<< Sbrop/Ure milida at the enfuing ballot, under the pro* 
« Yifions of an a£i pafied Augufi 14, 1807^ thaf if they 
^ will pay the fum of two guineas into the hands of 
■«< Geo* Ray and ff^nt* Griffith y jun., of Market Drayton^ 
^ they will engage to pay conditionally to every perfoi| 
^ duly and legally ballotted at the enfuing ballot, viz.| 
^ diat they do provide themfelves a fubftitute, or pay a 
«« penalty of 20/. in lieu thereof, the fum of 20/. — The 
<< office will not interfere with (he parifli allowance^ 
« which they believe is half the current price of fubftt* 
" tutes, but will leave the fame to be received by the 
« balWtted fubfcriber, in addidon to the foregoing fum 
«« arifing from this fubfcription." And on the 4th De^ 
cenAet 1807 the Defendants alfo publifhed the following 
propofals : " Drayton Militia Office. In confequenci^ 
«' of feveral applications having been made to fubfcribe 
« fince our books were clofed, November iSth, we are 
«• induced to re-open them, and to continue receiving 
P4 "fubfcrip- 



«i5 



t80{>. 




ii6 CASES IN MICHAELMAS TERM 

1809. << fubfcriptions until the ballot takes place> which is es> 

^ ' ^ ** pefted to be in a few days ^ but owing to a greater 

<!;. << number of men being wanted in this county than we 

Ray k 2t firft had reafon to expert, we fhall not be able to 

aad Others. 

*< take any fubicription under the following terms : A 

<< fubfcriber of two guineas will be entitled^ if duly and 

« and legally ballotted at the enfuing ballot, (from the 

*« date hereof,) to the fum of 15/. A fubfcriber of two 

^< guineas and a half will be entitled, if duly and legally 

^< ballotted at the enfuing ballot, to the fum of ao/., — 

•* which we will engage to pay upon their producing to 

« us a warrant or certificate to that effe£t, Cgned by the 

<< magiftrates, or a . deputy«lieutenant of this county. 

« N. B. The ballotted fubfcriber will be at liberty to 

<< receive the parifli allowance independent of the ^tboye 

« fum. Ray, Griffith^ jun. and CooL" The Plaintiff, 

being a farmer's fervant, in the townfliip of Edgmond^ 

in the Newport divifion of the hundred of Brmdford Southf 

in tlie faid county, and liable to the ballot, on the 13th 

January 1808 paid the Defendant two guineas and a half 

as a fubfcriber under the above propofals, for which he 

^ took the following receipt, annexed to a copy of the fe- 

cond propofals before mentioned} which receipt was dated 

by miftake 1807 inftead of 1808, and is as follows, viz. 

" Received Jijw///jrj> 1807, of TieophiliuJJliy, at Mr. Brif- 

«* «f's, of Cayntony two guineas and an half, as fubfcription 

^ money; upon the terms of the annexed conditions." The 

number of perfons to be drawn in the Newport divifion was 

twenty^ne ; and the perfons fuppofed liable to be drawn 

were originally divided into twenty- one clafles ofi lifts 

of names, and on the i8th January 1808, being th^jday 

appointed for the ballot, one perfon was drawn wtpf 

each clafs or lift : three of thofe claffes or lifts conCfted 

pf eleven perfons each, twelve pf them confifted of 

twelve perfons each, two of them confifted of thirteen 

perfons each, and the remaining clafs or lift of fourteen 

perfonsi 
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perfons (a). The Plaintiff was in the fame clafs or lift 1 809. 

with a perfon named John Bettanyy who was the perfon - -' 

thus drawn out of the faid clafs or lift on the faid iBth v. 

of January. The 30th January was appointed by the ^ ^ 

depQty4ieutenants for a meeting to fwear in the perfons 
balloted^ when John Bettany attended a meeting of de- 
pttty-lieutenants then duly held, and chimed to be 
^exempt from the ballot, being under five feet four inches 
an height \ on which he was meafured, and found to be 
only five feet two inches high ; whereupon he was fwom, 
and depofed that he was not feifed or poflefled of an 
eftate in lands, goods or money of the clear value of loo/. 
{and which in fa£t he was not; and the deputy-lieute* 
Hants then difcharged him without any fine, and imme- 
diately then and there caufed another perfon to be drawn 
out of the eleven names remaining in the fame clafs or 
lift, witKout altering the fame, otherwife than by ftriking 
out Bettanfs name, when the Plaintiff was drawn* 
Two perfons, drawn on the faid i8th of January^ out 6f 
other clafles or lifts, were alfo difcharged at the faid 
meeting on the 30th January^ and their places were then 
fupplied by two others, drawn in the like manner as the 
Plaii;itiCout of the particular clafs or lift for which the 
vacancies were made by the difcharge of thofe two per^ 
fons ; all was done under the direction of the deputy* 
lieutenants. The Plaintiff on the 13 th day of February 
1808, found a perfon named Edward Rowiey as his fub- 
■flitute, to whom he paid 49/. 7/., and who was on that 
day duly fwom to ferve as fuch in the militia, and ferved 
accordingly; and the Plaintiff obtained a certificate 

(tf) In the coiirfe of the ar« tar and illegal, but the Court 

gnroent it was ftronglr con- were cltar in opinion that is 

tended for the Defendants that that objcdion had not been 

the inequality of the numbers urged at the trials whether it 

contained in thefe clafles on werewetlorinfoundeditcoukl 

|ift9 fciidered the ballot inrc^u^ pot be infifted on here. 

thereof 
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igof. thereof as follows: ^ &%• Newport diTifion of die 
hundred of Bratffird Soutb.^-We do hereby oerdfjr that 
Ihe^lus Afiky was balloted to fenre in the militia of 
the faid diTifion for the townihip of Eigmoni\ and that 
<m the 13th day of Fthruarj 18089 Edward Rewkft of 
WeUingtotij cooper, was duly fwom and enrolled to fate 
in the £ud militia as his fobftitute. Dattfd this 13^1 day 
of February i8&8. R. Leduy JJm CoUSy depnty-lieiile- 
nants.** This certificate was foon after fliewn to die 
Defendants, and the 20/. demanded by the Plaintiff 
which they refufed to pay, and had not paid the fame : 
the aA its* 6d. premium had not been demanded or pud. 
The Defendants contended that the ballot at wfakh die 
Pkttatiff waff drawn, did not come within the tenns of 
their engagement s $ and that they were not liaUe to pay 
or repay any thing. I obferre in this cafe the whole 
pafles at Maria Drayton : there the office is, there die 
Mlot is : it is nest to impoffible that the Defendants or 
their agents ihould not be prefent there, though not 
ftated in the cafe ; if they did attend, to be fure it wouU 
be amonftrotts diing for them to (land by, fee this man 
ballotted, fee him pay the' 49/., and yet fay I will not 
jpay the 20I. : they would naturally be there, to fee diat 
n<me of their fubfcribers were improperly balloted. The 
contraft certainly is fuch, and between fuch parties, that 
it is bcumbent on the Court to effeduate it, unlefs the 
Defendanu can point out fome clear objediion. Thefe 
Defendants are men of bufinefs, thofe of whom they re- 
ceive the money, would neceffarily often be of very hum- 
ble condition, unacqainted with bufinefs, not likely to be 
accurate in framing of contrads. No doubt this man 
was balloted, found a fubftitute, paid 49/. and obtained 
a proper certificate, and fhewed it to the prefent De- 
fendants. All the circumftances are as ftrong as they 
can poffibly be againft the prefent Defendants. They fay, 
•« owing to a greater number of men being wanted in this 
7 county 
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'SMtttf than weat fiift liad reafon to expedj we (hall nol 

be ablo lo tako any fobfcriptiaii under the following 

acnast a jbbicriber l>f two guineas and a half will be 

•ntitled, if duly and Iqplly balloted at the enfuing baL- ^la^I^^. 

lotf to die fum of 20/.$ which npe will engage to paj upon 

hia piodttcing to us a warrant or certificate to that efibd^ 

and the balloted fubfcriber fliall be at liberty to receiTe 

the pariih allowance.'' The perfon to receive this fum 

muft be duly and legally balloted : now on the terms of 

the contradf there might be a ftrong ground (o fay thip 

l^aUty was fufficiendy proved by producing the certifir 

cate; for that a peribn had nothing to do^ if ballot^ 

but to find a fubftitute, get and ei^hibit a certificate^ an^ 

receive the money. That might be ftrongly contended : 

but the objedion to the legality of the ballot is^, that a 

man being balloted, it turned put that he was under th^ 

ftatute meafurti and could not be received ; at that mee(^ ' 

ing the deputy-lieuf enants proceed to another ballot, and 

the chance falls on the prefent Plaintiff^ and it is uxged 

that when that chance fo fell cm the Plaintiff, it was iiy 

regular to make that ballot in which the lot fell on him | 

for diat there ought to be a new lift made out, and all 

the forms obferved ab initio^ proper notices given, time 

for an appeal, Sec. : if fo, one does not fee how the miv 

litia coidd ever be raifed. There might be a man too 

jbort in every lift, and if the lot fell on him, the whole 

would remain to be done over again, and the . militie 

might never bt raifed. The perfons who draw thefe a£l$ 

are not very converfant with drawing, at leaft with finifln 

ing them \ one militia officer fuggefts a claufe, and an^ 

other a claufe, and it is a great chance if in an hundred 

clattfes one does not joftle another. Now as to the ftat, 

42 G. 3. c. go. f. 53. which has been relied on, it lay8| 

when it (hall appear to any two or more deputy-lieute« 

nants aflembled at any fubdivifion meeting, that any per* 

ion chofeil by ballot, is not of the full height of fiv^ 
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feet four inches, and is not feifed or poflefled of aneftaie 
in landsi goods, or money of the clear yearly valtie of 
loo/., and who (hall make oadi that he is not fdfcd or 
poflefled of fuch eftate, fuch deputy-lieutenants are em* 
powered and required to difcharge him, and immediatdf 
to amend the lifi for the place for whidi fuch perfon IhaH 
have been balloted, and to caufe another perfon to be 
chofen in his (lead by ballot, according to the dire&ions 
of the aft. The words *' to amend the lift,'* I fuppofc, 
have created the doubt ; if inftead, it had been faid, that 
t man under meafure ihould be ftruck out of the lift, 
which is all the amendment neceflary to be done, and 
that the deputy-lieutenants {hould again proceed to bal- 
ot, it would be a more rational and proper expreflion : 
<his is not very properly exprefled at prefent : but the 
cafe would then have been too clear to raife any doubt 
on it } becaufe the zQt contains various provifions regu- 
lating what is to be done when a^ new ballot takes place, 
notices are to be given, and other formalities obferved, 
V^hich, if they were neceflary here, the deputy-lieutenants 
could not immediately proceed to ballot again. There 
is a material difference too in the expreflions ufed. New 
lifts are not to be made by the deputy-lieutenants, bat 
by other perfons : what is here to be done, is direfted to 
be done by the deputy-lieutenants, and no other perfoas. 
The fehfe then is, the name of the (hort perfon is to be 
ftruck out, and the deputy-lieutenants are to proceed to a 
new ballot ; and if fo, every thing has been complied 
with to entitle the PlaintiflF to the 20/., and therefore, 
whether the Defendant be or be not concluded by his 
undertaking, fo that the certificate (hall be fufficient evl* 
dcnce to eftop him from contefting the legality of the 
ballot, we are of opinion that the Plaintiff was legally 
balloted, and has done every thing required of him to 
entitle himfelf to recover the 20/., and therefore the poftea 
jnuft be delivered to the Plaintiff, . * 
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t9o9« 

RULE OF PRACTICE at NISI ERIUS, j/^. ,^. 

% 

The Court defired that it might be underftood that TrUh are not 
they would never hereafter put off the trial of a caufe ^^ ^^^\ sg 
upon the confent of the parties and counfel^ at the ^0/. 
Sittmgs at Nifi PriuSf but that the Plaintiff muft either 
proceed to try, or muft withdraw hi) record. 
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Courts of COMMON PLEAS, 
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EXCHEQUER-CHAMBER, 
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Hilary Term, 

In the Fiftiefh Ttar ^ Ihi lUigtt of Osoftcs HI. 



Jmh.%^. Roberts, Demandant ; Robinson, TenanU 

« Kfece?ci7 T)T miftake JAn KMnfin had been madethe demancU 

amended bf , ^^^ jmj j^^^ RAtrts the tenant in this recoreiy. 

^w^\^^ On the motion of P^iw//Scrjt. the Court permitted the 

dcnumdaat and writs of entry and feifin, and the recovery roll, to be 

tenast. amended by tranfpofing the names, fo that Jamis Ro-- 

I A' * '. '^^ fliould be the demandant, and John RMnfm th^ 

^ / tenant. 
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Parker, v. Hos^ins. J«»- *3- 

JTEIfSSerjt. moved for a new trial, on the ground I^*nattcftiog 
that fecondary evidence had been admitted of the JJ^n^f"^*"* 
execution of a bond, by proving the hand-wridng of made at the ad« 
Jakn Page the attefting witnefs, without fufficiently ac- «»ra^ty, tobc 
counting for his abfence, and (hewing that due diligence q^^" v«*" l# 
had been ufed to obtain him. It was a queftion of great it fufficientif ae« 
and public importance, exa£Uy to afcertain in what cafes ^^t^<) for to 
fccondarjr evidence may be given. The mother of the ^^ fc^dary 
witnefs fwore he was in the navy : a clerk from the Ad- n^Ue. 
miralty proved that it appeared by their books, that on 
the 31ft of OBober 1808, John Pagew23 transferred from 
the Swinger gun-brig to the Maria^ and he believedf 
from report, that he had been captured, re-captured, 
and was now {erymg/omewlere on board another fhip ia 
his majefty's fenace. Here the inquiry dropped* 

BfiNSFiELD C. L What could be done more ? the 
party fearches at die Admiralty, and gets, the laft return 
made there. The man may have been captured and re- 
captured ten times over in the interval, or drowned, but 
how IS the Kaintiff to know it ? lliere was a (tronger 
cafe of the infolvent man, Cro/by v. Perey^ ante, i. 364. 

Chamb&e J. And in the cafe there cited of CunKffe ' 
V. SefioHy 2 Emjly 183. the inquiry was much (lighter. 

Lawrence J. What better fearch could be made 
than was made ? A man isrqwvted tobeferving indie 
navy of GreeU Brkain, which is. now fptead all over 
die ^obe. His own mother too was examined in th» 
cafe, who was the perlbn moft Gkdy to know where he 
was. 

Rule refufedr 
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i8xo« 

Upon DOB- 
]>ayai€nt of a 
bniy notice there- 
of gtf en by an 
jndorCrr living in 
Holborn^ to an ' 
indorfer living at 
IJlingtpn by nine 
on I be night of 
the day following 
the day on which 
the firft indorfer 
knew \U li rea- 
ionable notice* 



JaM&SON V. SwiNTOK* 

DESTBeT}t moved for a rule nj/! to fet afide the yer- 
did for the PlaintiiT, which had been obtained upozr 
the trial of this caufe at the fittings after the laft term 
before Lawrence 1. The a£lion was brought upon a 
bill of exchange. The defence was, that due notice had 
not been given of the diflionour of the bill, which took 
place on the loth of July, At four in the aftemooil of 
the fame day, notice was given to E//bam, the laft in- 
dorfer, who lived at Back Hill^ Holborn. On the nth, 
about 8 or 9 at night, Eljham gave notice to Swinton, 
who lived at IJlingtotu Lawrence J. was of opinion that 
Eijham gave the notice foon enough to enable him to 
recover againft Swhiton^ and that if Eljbam might rc^ 
cover againft Swinton, Jamefon, from whom Eljliam had 
tlie bill, might alfo recover againft Swinton. Eefi con- 
tended that the notice muft be given within the hours of 
bufinefs, in the fame manner as a bill muft be prefented 
for payment within thofe hours : but the court held that 
tliat rule prevailed dniy if a bill was accepted payable at a 
banker's, in which cafe it muft be prefented for pay- 
ment within the hours of bufmefs, and refufe'd the appli- 
cation. 



Jax.%6. . Millwood v. Walter. 

V An erroneous JD E ST Sevjt. moved to fet afide the verditl obtained 

date to a bill of , ^j^^ Plaintiff at the trial of this caufe at the fit- 

particulars will ^ ^ 

not preclude the ^^'^g* ^^ IVeJlmhifter after the laft term. The a^iion was 

Pfaiiitilf 's dc brought for the price of work done in colouring the out- 

niand, where the ^^^ ^^ ^ j^^^j.^ . ^^ Phin tiff delivered under a Judge's 
date cannot nwf- \ 

lead. S order 



Waltia. 
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order a particular, in the margin of which was written 18 lo. 

Augufi, The work was done ia Jlfoy, and therefore the '^ ^ -* 

Pbuddff, who was bound to abide by his particular, was ^, 
not at liberty, he faid, to j;ive eyidence of work done in 

Mansficld C. ). The date in the margin muft be 

left out, and confidered as nothing. The billof paiti- 

cttlars muft not be made the inftrument of that injuftice 

which it is intended to prevent. If there had been two 

demands, one for work done in May^ the odier for work 

done in Augufi^ there might have been fome ground for 

the objef^n ; but it would be too much to fay that this 

particular is not fufficient^ 

Rule refufed* 



J./^-jU/A 



/ 
DeFAAIA t;. SturT, Jan.%6. 

QHEPHERD Serjt. had in the laft term obtjiined a I* «• ^ ««c^ 

^ rule, nifi, that the judgment figned in this caufe ^.that^^^"^- 
' '^ ^ ^ ^ monal of an an- 

might be fet afide, and that the bond, warrant of attor^ oyity ibould fet 

Qey, and indenture for fecuring to the Plaintiff a certain fortbsllthetmfts 
annuity of 400/., mifrht be delivared up to be cancelled^; ^^^^^ annotty 
1^ J.U- 7, ui a: . V deediltisfuffi- 

he mov^l this ^ well upon objetfaons appeanng on the ^^^^ . j ^ ,pp^y, 

by the meniorial 
' fior whom any of the partiei is truftee. ' 

And the Court will not prefume that a psrty is tmftce for other persons thai^ ap- 
pear! by the inftrumentt hid before the Court. 

It IB not tncombent on the PlaintifTto difaffrm the exiftence of other trufts* 

Ititfoflicieat if a meadoritl fetsont thetrufti, fo thattheCourt mayjadgefbr 
Wbom the party b, truftee, without exprefiily ftattng who is.the d^ui que trufl. 

The memorial of an annuity recited a. bond, warrant of attoroeyi and indenture 
of grant of an annuity charged on land, and that the grantor demifed the land to a 
ttttftee in truft for bettw fectiring the payment of the annuity, with fuch powers 
and in fuch manner aa were parUcoUrly expreiHrd in the deed 1 the Court held that 
tbii was fuflBcient ; for that it (ufiiclenlly eiprefled » Uuft for lh(e grantcef and dif. 
affi rmed any truft lor the grantor or other pcifooa* 

VoL# n* Q memorialt 
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x8iQt i^emorialy as upon im affidavit alleging fooie fuppoftd 
irregularity in the mode of paying the confideradoi^ 
money : but as thefe objections were anfwered ia point 
pf fa^y it is unnecefiary to ftate diem. The memorial 
was in fubftance as follows.. A ^lemorial to be regiftered 
purfuant to a£l of parliament) of a bond bearing date 
aid Vlf^nuK (7909 ^hereby C. Sttirty pf C, £fq, became 
held and firmly bound to jft. de fari^ of L^ Sfq, in t]ie 
penal fufn of 48oq/p| with a conditifin tbereupder writ-? 
ten^ reciting^ that tbe Plaintiff had oontraAed with die 
Defendant for th^ purchafe of we annuity 9f 400/, 
during the Defendant's life, for the price of a40Q/.» vUch 
f^m of 24D0A die Plaintiff had paid to the I>efendant 
at or before the execution of the bond, and dcclariagi 
that if the Defendant fiiould pay the Plaintiff yeariy 
during the Defendant's natMral life one anniuty of 400/4 
by four eq^ quarterly payments^ oq the %2A day of 
JunCf ^c. in eyery year, ^thout any dedu£Hon whatfo- 
ever, the ^rft to .1^ made pn tb^. x%^ day of Jape dien 
next enfuing, and alfo if the Defendant's executors 
ihoiiid pay the Plainttft his es^ecutors, jcc. in cafe the 
Defendant ihould happen tip depart this life on anjd^y 
. pa wlii^ the faid annuity of 400A iieas made payable, 

• the irhole quarterly payment thereof which fli<iuM be* 
^dngjje dqe on that ^y, or if Ae Defendant ihould happen 
laLci^art this life oh^ainy other day, thep ^ propor-. 
tionable , part according; to the time which at his 
fleceafe ihould have elapfed, of the quarterly pay- 
lifent of the fame annuity growing due at the time of 
fuch deceafe^ then the iame obligatbn- ihould be roidi 
&c. And alfo of; a warrant of atlonieyy bearing e?cn 
date *widi the faid bpnd^ lender the hand and feal of the 

* Defendant, whereby he authorized if. Z. and /• fli 
attomiesi &c. to confefs a judgment againft him die 
Defendant in the Court of Common PieaiSj in an adion 
pf debt upon the faid bond for 4800/. s(nd cofts. And 



?i . 
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alio of am kid«nture,bearuig even date with tbefaid bra ^ i8ip. 

mi wamnt of attorney, and made between the Defeni}* 

ant of the firft part, the Plaintiff of the fecond party and 

J. Hill^ of L. banker, of the third port, whereby the 

Defendant, in conGderation of the faid fum of 24co/.9 

to him paid by the Plaintiff, did give, grant, and confirm 

onto the Plaintiff^ his executors, &c. during the De« 

fendant's natural life^ one annuity of 400A to be yearly 

iffuing, growiug, payable, had, received, and taken by 

the Plaintiff, his executors^ &c. by and out of all thofe 

panors, meffuages> farms, lands, advowfons, and other 

the hereditaments devifed to the Defendant by the will 

of H. S. doceafed, fituate in the feveral parilhes> &c« an4 

sU rights, rents, meraber8» and' appurtenances whatfo* 

ef«r to the laid eftates and premifes appenvnti^, 19 

hold, receive, and take the faid somiuly of 400/. untv 

die Plaintiff, his executors, &c. during the Defendant^ 

natural life, to be paid and payable at the days and tin^ef 

in the faid bond mentioned. And by the fidd indenture^ 

the Defendant, for the further and better fecuring the 

pyment of the faid annuity of 400/. and in confideratioa 

of lo/t to him paid by HiiU did grants bargain, fell, an^ . 

demife unto iff//, his executors, 3cc, all thofe the mam 

noTS, &c« and premifes before charged with the payment 

of the faid annuity of 400/. to hold the fame to /fi//, his 

executors^ &c, from the day next before th& day of the 

date thereof, for the term of j^ years» in trmft for the 

better fecuring the payment of the feid annuity of 490A 

foith Jucb powers^ and in fucb manner as mr$ particuhrl^ 

wntionedf ep^Jpsd^and declartd cori€enu$igtb$j€mi. 

Shepherd contended for the Defendant, that the aa« 
nuity was void \ firft^ becaufe it was not fuffident that 
it might be coUeded f com the memorial by inference foR 
vhom I^ was a truftee> but that the cefimquetru^ 
muft he expredsly named. Secondly, becaufe it was ne^ 
Q a* ceffary 
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rS 10. ceflary either to £et o!lt all the truftsy fo that die Court 
ipight fee and judge for whom he was trufteei or otheiw 
wife ezprefsly to difaflirm the exiftence of any other 
truib except thofe which are purticularly ftated in the 
memorial. 

' Beft and Pell Serjts. now (hewed caufe. Neither does 
It at all appear on the memorial, or on any pleadings, nor 
is it fuggefted by any affidavit, that Hill was by that deed 
conftituted truftee for any other perfon than the annul- 
tant : and the Court wiU not prefume other trufts. Tlie 
adjudged cafes proceed no further than this, that when 
tnifts appear on the deed, they muft be noticed b the 
tnemorial. The words, << with the powers and in die 
manner therein mentioned,** muft be taken to refer to 
fuch powers as are adequate to the purpofe of further fe- 
curing the annuity for which the deed was made>naxnel]r, 
powers of entry and diftrefs, for the benef^ of the annui- 
tant. And it is no objediion that they are ftated only by 
*way of reference to another deed. In 9 Eaf^ 150., 
pcallagioH T. Ingleiji where the fame obje£lion was 
nufed. Lord Ellenhrough C. J. exprefsly ruled this point : 
he faysr *' the objeAion that the memorial does not fuf- 
ficiently fet forth the powers of entry and diftrefs, is 
anfwered by the fa£^ of the memorial ftating'<< with 
powers of entry and diltrefs as ftated in the deed," and 
the annuity aft does not require fuch powers pf entry 
and diftrefs to be ftated, except fo f ar as they create a 
truft, which brings them within the branch of the 2& 
relative to truftees.*^ It has never in any cafe been held 
that the memorial muft ftate in words for whom the party 
!s truftee s it is fufficicnt if either At ce/tui qui tng/lhs 
iiamed, or the truft is fo ftt forth, tha^t the Court may 
judge for whom he is truftee. One truft only appears 
pn this memorial, that /£// was truftee for the annuitant, 
]|94 that truft is fuffijciently plain from the whole purport 
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of the deed, and needs not be more particularly exprefled 1 8 1 o. 

than it is ; and as far as appears, he is truftee for no one 
elfe. . The z€t does not require the tnifts to be fet out 
Utidem verbis^ and though indeed in cafes where trufts 
have been ftipulated favorable to the grantor of the an- 
nuity, it is extremely proper that the grantor (hould 
haye the means to know them, becaufe, as Lord Kat* 
yn C* J. has faid, and Rooke J., Ex parte Anfell^ i B(f. 
isf PuU. 62., they form a part of the conCderation, yet 
it is not neceflary any further to (hew them, thah fo as to 
difclofe the whole confideration ; and in the prefent cafe 
it is not (hewn that any fuch further trufts exilt ; there- 
fore the firft claufe which refpe£ls the con(ideration hat 
been complied with. 

Shepherd in fupport of the rule. The memorial is not 
incon(iftent with the fa^ of there bemg other trufts not 
difclofed, and the Flaintiff does not eAibtace the oppor- 
ttmicy afforded him to difcharg^ himfelf by affidavit of 
the preihmption that other trufts fubfift. It is incumbent 
on the Plainti£F to (hew that there were no other trufts. 
In ToUervy r. Allan^ 5 T. R. 480. the Plaintiff difcharged 
himfelf by affidavit of the obje Aion of other trufts, and 
the Court (aid, the objeftion << was anfwered by the fa£l:, 
not now controverted, diat there was no other truft but 
that fet forth in the memorial/' In 5 T. R. 641., Deftn^ 
Liffee ofDotlman^ v. Dotlmaftf the annuity was held void» 
becaufe there were trufts for other perfons, as well as for 
fecuriltg the annuity, and the memorial only ftated' that 
the money was ** paid in truft as therein mentioned/ 
But the. Court £hare fay, « by referring to the deed it 
appears that Griffith was a truftee for Taten^ and a truftee 
for other purpofes after Toteffs annuity was fatisfied.*' It 
is not enough to ftate that from which it may be inferred 
for whom if!// was truftee. In Afltew v. Macreth^ i New 
R^* 215*) it. appeared by the ftrongeft inference for 
Q 3 . whom^ 
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f Sie* whom Coiittt was a truftee, (or h« is balled in the be^n^ 
ning of the deed^ a tniftee nominated on-the part (tf the 
Duke of Qfuenflfury of the fifth part ; but that was held 
infufficient. Secondlji it may be Tery material what are 
^powers which the grantee may enforce. Hemaybarea 
bare power of entry and diftrefs, or he may have a power 
to demifey and abfolutely to ouft the grantor | if di^fe 
powers are fully fet out, it will appear whether die 
grantor becomes entided to the furplus of die money 
levied. In a cafe like this, where the deeds do not ap* 
pear, ageneial nefierenoe to them in the memorial cannot 
be fufficient. In Em parU Amftll^ all the Judges heU| 
dut where an annuity is redeemable, the terms and con* 
ditions of redemption ought to be fet forth in the me- 
morial, in order that die grantor may, without bang 
driven to any compulfofy means, be apprized of thofe 
aenns and conditions, and that it was not fufficient 
barely to refer to the deed, to which ufually the grantor 
had no acceis. It mayi)e, that the powers refened to 
in ^ cafe, enable the truftee toraifemore than die bars 
annuity, perhaps to enter and xeceiTe the rents, to (adsff 
die annuity thereout, and pay over the refidue, in which 
eafehe would, as to fo much, be a truftee for the giantor 
as well as the grantee % and in that cafe if he is ftatsd 
merely to be a truftee for the grantee, it falls dire£Uy 
within the cafe of Afikw v« MaeretL ^Lawrence J. In 
>jA)fQr V* Macretb it ezprefsly appeared on the pleadings, 
that the deed contained other trufts than were fet fordi 
in the memorial \ and the very firft of them was, diat 
CofttU fliould permit and fufter the grantor to receive the 
renu and profits till default fhould be made in the payment 
of the annuity.] 

MaNSFiEU) C. J. This is an applicadon nude to die 

Court to fet afide a jui^;ment, on the ground, xft, that 

die money was not paid as it ought.i adly, on a defe£t 

II «f 
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of the mdnorial. With refpefi tb the payment of thtf 
taioney^ the 6bje£libn it not fapported by the affidarits^ 
aad the only ground noW to defeat the annuity is, that 
the memorial is not Aifficient. The dbje£lion is founded 
on the ftattite r^ G^. 3. c* 26. f. it which requires the 
memorial to contain the names of all the parties to the 
deed, and for whom any of them are truftees : and it ift 
ixA^ this memorial does not fufficiently ftate for whdm 
KU is truftee. Now eVery part of the memorial is ma^ 
terial to be confidered upon this objedioni Firft, it 
ftatet the bond, then the condition, Which is, that the 
t^laintiff had contracted with the Defendant for the pur^ 
cfaadc of an annuity for the life of the Defendant, of 400/* 
jby four equal quarterly payments in the year, without 
any dedu£lbn, a whole quarterly payment to be due if 
Ifae Defendant dies on quarter day, and a proportionate 
part if he dies in th^ middle of a quarten This is the 
maimer in which it is payable* That is the bond ; fim& 
ply a bond for payment of an annuity in a particular 
manner^ Haring ftated the bond, the memorial goes 
on to (bite the warrant of attorney ; and then ftates th6 
demife to Hilly by an indenture, whidh alfo contains a 
grant of the annuity of 406/. to be yearly ifluing, grow« 
ing, payable, had, receiTed, and taken by and out of all 
thofe the manors therein defcribed, to be paid and pay-^ 
able at the days and times in the faid bond mentioned^ 
Thia then was merely a grant of an annuity to be charged 
on the ptemifes, and paid quarterly. It goes on to ftate> 
that in confideration of t ox. and for better fecuting the faid 
annuity of 400/. the Def<ttidant demifed to Hill the faid 
premifes before charged with the payment of the annuity, 
to hold the fame to Hill and his executors, &e« for the 
term of 99 years, in truft for the better fecuring the pay^ 
ment of the faid annuity of 400/., With fuch powers 
an4 in fuch manner as are particularly mentioned, ex* 
Q 4 prefled. 



^3t 
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i8io. freScd, and declared concerning the fame.- This ii die 
fubftance of the memoriali and the objedlien is, t)iat duft 
does not fufficiently expieCi for whom HiU is truftee. 
Now Icaring all the cafes wd arguments aboat this un- 
fortunate a£l out of the cafej let any one haying read 
this deed, be aiked for whom HiU is truftee ? No nun 
living, in his fenfes, could hefitate to fay he was truftee 
for the Pl;untifl> as far as appears on this memorial. Bu^ 
it is urged, that it is not exprefsly faid that he is a truftee 
for no other perfon. If that had been put in, it wouM 
have been clearly complete. But there are the words 
<< with the powers and in the manjtfer therein mentioQed:" 
what do they mean? • They probably refer to powersoC 
entry and diftrefs ^ but th^ z& fays nothing about ftadng 
powers in the memorial } << manner^' probably refers to 
the mode of payment mentioned in the bond* Nor does 
thea£i fay that the trufts (hall be fet out, not a word df 
that. The a£l qeruinly feems to have been made under 
an impreflion that to purchafe an annuity was Immoral, 
but the a£t only requires that it fhould appear for whom 
the party is a truftee. And it does appear he is truftee 
for the Plaintiff. I am therefore at a lofs to fee on what 
ground we can fet afide this judgment, without going 
much farther than the Court hath hitherto done. If the 
ad were now to be paffed, and the Courts could forefee 
what^has been the confequence of their decifionii it 
would probably receive a very different conftru£Uon. 
DifiHf Lejte of Df/l/nan, v. DoUman was a very ftrong 
cafe : it there appeared there were trufts, and the Court 
faid, you have not told us what the trufts were. In 
Tc/dervy v." Ailan, the memorial itfelf fumiihed a 
ground to furmifc that there were trufts for anodier. 
j0^w V. Macreth was a cafe quite of a different fort 
' from this.. 

LawrbncbJ* 
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Lawrence J. I am of the fame opinioa. Tl^e are 
two obje^Uons : ift. that it muft appear clearly, and not 
by inference, for whom Hill is tmftee. As to that, no 
man, who had never read this a^, could doubt a mo- 
ment that Hill was truftee for the Plaintiff, and for no 
one elfe, for it dates the bond, the warrant of attorney, 
and the demife for more certainly fecuring the payment 
of the faid annuity ; to whom was it to be paid, but to 
the Plaintiff? for whom then was HUl truftee, iMit for 
the Plaintiff? It feems to me to be ftated not by infe. 
rence, but pofitively, that he is truftee for the Plaintiff- 
As to the fecond obje&ion, the aA does not require tht 
memorial to diiaffirm ail other trufts* As to the cafe-of 
TfJdervj T. AUan^ the memorial ftated firft certain trufts, 
and a further truft for fecuring the annuity, and it 
did not appear for whom the firft truft was, but here 
only this truft appears, and it is (hown for whom it 
fttbfifts. 



ttjl 



iSio. 




Chambre J. The ad only requires the memorial to 
(late for whom the party is truftee, not the truft. It 
feems as if in the cafe of Dollman v« Dollman, it had been 
confidered by the Court, that it was neceffary to ftate 
the trufts: that muft have been mere inadvertence in the 
Court, in the language they ufed, not adverting to the- 
words of the a£^. As to the cafe of Toldervy v. Allany 
it does not appear that the Court required an a£Sdavit to 
be made by the Plaintiff denying the truft } perhaps the 
party chofe that line of defence, and if fo, why ftiould 
the Court look further ? As to A/knv V. Macretb^ it 
might well be prefumed, from its being faid that he was 
. nominated by the Duke of Queenjbbury^ the grantee, that 
he was truftee for the dukej but the decifion does not 
reft on the point that the Court could not prefume that ; 
for there it pofitively appeared that there was a truft for 
the grantor, which was not ftated. Therefore it does 
13 pot 
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nbt impugn any of the decided cafet, to deterinme thaf 
the ptefent memorial is quite fufficient^ and I am of opi<» 
nion that the ruk ought to be * 

Difcharged (a). 



FAS* 



(«) Defaria v. Stukt. 



A fimiltr motion was made 
la the Court of Bxche<iuer* and 
U role n{/i obtiioed by Aim* 
nh^Utif toietafidetfaeaaool- 
ty on the fame objedioD. Bift 
Scrjt- and Gafelie fhewed caufey 
#kJ PM Seijt. and Rmming* 
t9n fapported the nilc« Thqr 
ftrongly infiftcd on the cafes of 
Dnm. 9n the Demifc tf DM- 
mmtt ^•'Dolhum; Jffkew t.. 
MacrfiS ; and TMirvj ▼. Al* 
tan* They obfenred that in all 
fimilar deeds the bbjeft of the 
troils was for better fecnriog 
the annuity } therefore this cafe 



was notf on that groundidiftia- 
guifhable from othsrs. 

Macdonald C. B. In Afin$ 
T^ Macrtih^ Coutts was tfiiftee 
for twoy and the obje<ki6n wui 
that the deed did not fuffi- 
ciently diferimlnate that he wn 
troft te for twoi Here tiicre ii 
but this one fiugk trait for 
payment of the annuityt ud 
that appears to be for the aonoi* 
tantf and then the truft ceafes. 

OaAHAM B* Nothfag 9!^ 

pears here but this fiogk troft. 

Rule difchafiKcd* 
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tSio. 

Hendsrson and Another v. The CQuntefs of Jsn. a6. 

Gl£NCAIRN. 

JgHSPHERD Serjt. had in Michaelmas term hft Anaooiiitf 

obtained a rule jij£ for fctting aGde the judgment and ^"^ ^^ 9^^^ 
execution in this caufe, and reftoring the money levied, tber^anouity o^ 
and for delivering upnbe warrant of attorney upon which Itfs amount: the 
the judgment was figned, to die Defendant, to be can- ^^^ ^^Id that 
ceHed. Thefe were the fecurities given for payment of ^^!^^ *"*""" 
an annuity, and the circumftances were, as it appeared by boaod to enrol a 
the Defendant's affidavit, that Andrew Hamiltm Sfq., meaAirialofthe 
by his bond, bearing date the ift Sept. 1781, bound him* ^^^^ 
lelf, hii heirs, executors, and adminiftrators, to the De* 
fendant in 6ooo/., with condition for the payment to 
the Defendant and her affigns of an annuity of 300/., by 
quarttely payments during the Defendant's life. The 
Defendant had {bmetime afterwards granted an annuity 
«f lOoiL a-year to a perfon named Millnvard^ and for a 
collateral fecurity had affigned to himMr. Hamibon^s bond. 
She afterwards granted to the Plaintiff another annuity of 
die like amount, and for fecurity fhe executed to him alfo 
a fecond affignment of the feme bond. By the original 
memorial of the bond of Hamilton^ it did not appear 
Aat he bound his heirs, executors, and adminiftrators, 
4nr any of them, for the payment of the annuity of 300/0 
and the Plaintiff's memoriad contained the Tame defedive 
defcription. Upon this objeflion, fortified by the caf(^s 
of Horwood V. Underbill^ 10 Eafty 123, and Denmr. Du* 
fids, II Eqfi, 134, £i^i&rr^obtsdnedhis rule. 

S^ and Vaugban Serjts. now (hewed caufe. This 
cafe is materially diftinguifliable : the obje£iion madb 
does not apply to the bond given by the Defendant, but 
to the bond given by Hamilton to the Defendant : ti||s 

• cafe 
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s8lo. cafe Coincides wiUi that of Ocallagbdn t. Inglebff 9 Ea^f 

J" ^ " ^ 135, where it was held uxmecefiary to enrol a memorial 
and Another of a comreyance in truft to raife money by the grant of 

THe Goulrtert of ^P^^^^ ^^^ ^ 1^^ of ^^ '^^^^ ' ^^ horiA of HamiUon 
OuKCAiaK* 13 (imilar td that truft deed : it is the inftruinent which 
conveys to the Defendant ib€ property on which (be af- 
terwaxds raifes the Plaintiff's annuity. This bond is not, 
any more than that deed was, an inftrument by which 
the annuity is granted* When this annuity Was granted 
to the Plaintiff^ he was not in a condition to enrol a me^ 
morial of Hamiltoffs bond» for he could not fee it, be- 
caufe it was in the hands of Mil/tiard: ihi^ Plaintiff 
- ODuld obtain the defcription of the bond only from the 
memorial of the former annuity ; and it is therdn de« 
fcribed as merely a perfonal bond. No memorial at all 
of Hamiltotfs bond was requifite to complete the Plain- 
tifPs title> and fince no memorial is neceflary, a de^ 
(eftive or a vicious memorial will not hurt* 

Shepherdf cmtri. It is not {Efficient to have a memo^ 
rial of the deed only by which the annuity is granted : 
it is fufficient to fet out the confideratioii of that deed 
only, but all the deeds by which the annuity is in any 
way fecured mud be included in the memorials 

Mansfield C. J. Every deed muft be included in 
the memorial by which the grantor fecures the annuity. 
But this bond is no aflurance of the annuity \ it afltirei 
the property on which the annuity is fecured. 

Lawrence J. The enrolment muft be within twentjr 
days after the execution of the inftrument, how can the 
Plaintiff, taking an annuity in 1803, enrol, within twenty 
days after the execution* a bond given in x 78 1 ? 

Rule difchargedi 



•n 
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FaRtmo V. Parrhuest. J^n.%^ 

TN this cafe an annuity bond l>ound the Defendant, his If a memorial 
A«V/, executors^ and adndm^taori s the memorial ftated **f •" *"°"'^y "• 
It as a bond binding only himfilf: and Shepherd Serjt. binding the 
baring obtained a rule nifi to fet afide the judgment, obligor and bit 
Befi Serjt. endeavoured to diftinguilh this cafe from ^«*"» *• ■ ^^ 
Denmy. Dupuis, ii Eaft^ 135. and Horwody. Under- Wmfcff, iti» wi 
iillf 10 Eq/ff 123, becaufe the memorial recited the cured by rrcitii^ 
bond to be conditioned for the payment of the annuity by *^* condition t« 
the obUgor, his ieirsj executors, or adminjftrators. . ^ ^^^'^^S 

the obligoc 
Mansfield C. J. He might equally have conditioned 
tbat the bond fliould be void on payment by the heirs 
of another man. That gondltiop does not bind his 
beira, 

Kule abfolute. 



Rhind v. Wjlkihson* Jam. a?. 



t 



nPHIS was an aAion brought upon two policies of in*- '^ » licence !• 
furance. The firft was a poUcy eflFefted on the aift l^^^^J^V** 
pf Jtme i8o7f by fierthon and fons, upon the {hip jilert, ^^^^ lg ni^ f«. 
valued at iSoo/.j at and from London to M^dta, Zante, gifter of itinthe 
and Ctpbabnia, either or both,- with liberty to take in books of the ft. 
goods at Fa/ptouthf and tf> tquch at Patrofs, and to load ^' Anlwnncnt 

of intereft at the 
tine of circling the policy is ifflmateriAlt and need not be proved ; It is fufllctent if 
the PlatntifF be interefted at the commencement of the rifl;* 

An American^ who is owner of a (hip only as truftee, and would not thereby be 
entitled to the privileges of the Amerkan flsg nnder the laws of his owu country, 
^ a^fttffidfot iatereft to fnaimaia an ^Sm^ oq a policy. 

there 
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jSfo. there ff deemed adrifable^ at a premiwn of twenty gd* 
*-' ^- ■ * neas per cenUy to return 4/. ftrcenU if the fhip {honld iail 
9. ' with convoy bound to Gibraltqrj and 4/. per cent, more 
WaiiKSOMT. if (he faUed with convoy from Gibrahar to JfaAa. Tie 
fecond was a policy effeded on the 14th oiSepi. itoSy 
by the fame pevfonsj as agents, upon the frdf;ht of the 
fame ihip* at smd from PatrofSf Zante^ and Cepbahms, at 
Cepbahni^ and Zante, and Patrojsy all or any one or more 
of thofe ports, to the {hip's port or ports of difcharge is 
Great Britainj with liberty to touch at Malta, and to 
idUch at Falm$utb for orders, at a premium of fourteen 
guineas per cent.y to return 50/. per cent, if the ihip iailed 
with convoy from Maha^ and $os. percent, mose if Ikt 
failed with convoy from Gibraltar. The declaration al<« 
leged, that at the refpe^ve times of efiefHng' liie poli« 
cies, and of the lofs, the Plaintiff was interefted in die 
ihip and freight refpe^vely. Upon the trial of this 
caufe at Gmldball^ at the fittings after laft Micbaebmu 
fexm^ before Mansfield C. J., it appeared that the Ihip 
failed from London with convoy for Gibraltar^ and tfaence 
with convoy for Malta / on her arrival at Zante (he was 
captured by the French^ who were then in pofleihon of 
that ifland ; as foon as this capture was known In Eng^ 
land^ which was oh the 2d of Feb. 1809, the Fhintiff 
gave notice of abandonment to all the underwriters, but 
it did not appear that the underwriters ever agreed to die 
abandonment, and nothing was done thereon. The 
mafter of the veflel, through the agency of a friend, ran- 
fomed the (hq) from the French for loooA, and took in a 
homeward cargo ( he failed in Dec. 1808 for Makay and 
from Malta with convoy for Gibrahar \ and on the 
bomeward voyage from the la{t place, the (hip was run 
down and totally loft. The cargo was Briti/b^ but the 
Chip had belonged to Mafon^ an American^ and was by 
l)im transferred to the Plaintiff, who was alfo an Ame* 
fif^ under a power of attorney given by Mafm to Be^ 

tbm 
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ibpM the agent, A chanceUoc in th^ ^flSce s^^Atmri* iBi^ 



rjif conful iere, fwoxe, that the PIsuatiiff in July i8of» ^T"*^"*^ 

and not beforej appeared .before the confulj and took the y. 

oath of ownerfhip required bj the h^ws of 4m^ica for the Wilkimioiu 

vefting a title to a ihip in the purchafer \ be ^fp fwcWf 

^t if it had been known that Siinfl yn^ ^ truftee only^ 

the cpnfttl wouU not hare pennitte4 htpi to take tha^ 

oath, the American bw^ reqijiti^gthat %% ihoiM be made 

by the perfon having the ^enefici^ in^^ft 1 and in thi9 

cafe it vaa contended that, a perlbo nam^ ff^^ waa 

die beneficial owner* He was an £ng^/tman^ and by 

the laws of Amrica could not in hia own perfcn acquire 

the privileges of the Amerif^n fl^ \ but it appeared that 

be had advanced a confidevable ibm of money on the fe« 

curity of the (hip, and that Rhiml wai) a tmftee for him, 

KamfiM Ct J. thought that there, waa not evidence to 

fiiew that the legal intere(( was not in the PUntiflv and 

if the legal interei^ were in the Pfanadfi} it was not ne- 

ceflary to take into confideration ^hat the law of Annrica 

might be, and that the intereft proved was fufficient for 

the purpgfes of this adion, Neverthelefs he referved 

the point. The Plaintiff's right to recover any return 

of premium for having (ailed with convoy was queftioned^ 

on the ground that the ihip had never arrived \ and a 

broker gave evidence that it was the univerfally received 

praAi^ on fimilar pdicies, that the veflel muft arrive in 

order to entitle the affured to a return for convoy : it was 

obferved howler that the words ^ and arrives,* which 

are ufually iiiferted in policies^ \irere wanting in this cafe. 

To render either the outvrard or the homeward voyage 

legal, it was alfo neceSary that there ihould be a licence 

from the king in council ; the mailer pf the ihip fwore 

that there was a licence, and that it was taken out 

by Frut and fons, brokers, for Brittib merchants, but 

that it had perifhed with the (hip, De then proceeded 

to ^ive parol evidence of the (onteat^j and ftated that it 
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iSlOk was a licence for a voyage to Zanti^ or any iflands of 

Turhy, ahd back to any neutral port. For the Defend- 
ants it was objededi that in the books of the fecreury of 
ftate it would appear what the licence W2S^ and that the 
entries in thofe books were better evidence, and ought 
|o be prodttcedi or their abfence accounted for^ before 
parol teftimony could be admitted of the contents. 
Mansfield C. J. thought that Price and fons, the brokers 
who obtained the licence^ were the moft competent wit- 
ntfes to give evidence of the contents of it, and he alfo 
9ecolle£led that on fomier occafions evidence of the con* 
tents of loft licences had been given from die council 
books : he thsrefore dire&ed the jury to find fot the PUin- 
liff^fubjeft to thefe queftions, and they gave their verdi^ 
£of the retmn of premium on die convoys to Gibraltar 
and to Zamte^ for a lofs of 33/. per cent, on the outward 
voyage^ and a total lofs on the homeward voyage, and 
the return of premium fer convoy on "the homeward 
voyage. 

Lens Serjt* in Michaehnas xsxm laft, moved to enter a 
aoofuit upon four objedions. Firft, that it was alleged 
in the declaration that the Plaintiff was interefted at the 
' time of efie£ling the poficy, whereas his intereft, fuch 
as it was, did not commence till long after the <&to 
of die policy* adly, That upon the teflamony of the 
officer of the American conful, it appeared that RiintPs 
intereft was at no time fufficient to fupport the averment 
of intereft in him. jdly. That the ihip' having been 
abandoned to the underwriters, the plaintiff had no in^ 
tereft in her during any part of the homeward voyage, 
and confequently no intereft in the freight. Liiftly, that 
the beft evidence which could be obtained of the ex- 
igence and contents of a licenccj had not been pro^ 
4wced, 
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befi ind Sbefherd Seijts. m the laft term (hewed caUft 

ftgainft the rule. , They contended, i. that they were 

entitled to recover either the ranfom paid for the fliipy 

or the entire premium paid on the homeward voyage : 

for if the abandonment was efiefiire, the PlaintifiFhad 

DO intereft in the homeward freight i. and therefore the 

riik never attached. But if the abandonment was in» 

effeAual, as they infifted it was, then the Plaintiff wat 

entitled to recover as for a total lofs of the freight on the 

homeward voyage. As to the licence, no rule of law 

bound the Court officially to notice that any regifter or 

copy of it esifted, and no proof was given that any fuch 

was to be found ; the Court would not eftabliih as a 

general rule of law, that that evidence was ileeefiary to be 

given, which could only be exhibited in caufes tried ift 

Lwdmi for the privy council would not permit their 

books, containing the minutes of their proceedings, to 

be carried elfewhere t therefote, as fat as appeared^ th^ 

parol evidence was the beft evidence of the contents that 

could be produced. As to the Plaintiff's intereft, this 

beii^ foreign property, the policy was not, withiti the 

firft fe£lion of the 19 6. 2. e. 37., the property of his 

nujefty's fubjedls, and confequently no proof of intereft 

was neceffary: and although intereft was averred, yet 

the averment being wholly immaterial, needed not to be 

proved : if, however, intereft were neceffary, and if the 

Plaintiff had not the abfolute property in the fliip, yet 

be had a fufficient infurabk intereft, inafmuch as he ha^ 

tbe difpofition and government of the fliip, which, in 

Rtbtrtfon V. French^ 4 Eajly 130, was held fufficient to 

enable a Plaintiff to recover againft underwriters. If he 

Was fofficiently interefted, he had a r^ht to recover tho 

ranfom, and the two returns <tf premium bn wmof 

from l^niaH to GUraliars aad from Gihabur to Mali4$ 

which were not conditional on the (hip's arrival, as is 

ufually the cafe : for the abandonment being made under 

Vol. II. R ijpioianca 



Ut 
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1809. ignorance of a recapture, which had before that time' 

a&ually taken phce, was of no efie£b, according to 
Bainhridgt Y. Ne{y<m^ 10 Eafiy 329. And the Plaintiff 
was alfo entitled to recover a total lofs of the homeward 
freight, and one return of premium on the homeward 
Voyage, for failing with convoy from Maita to Gibraltar. 
If the underwriters infill on the abandonment, they mud 
neceflarily thereby admit die Plaintiff's intereft on the 
outward voyage, in which cafe he muft recover a total 
lofs on the firft policy. But that is not the true view of 
the fubje^l ; and the verdifl, as it bow ftands^ muft be 
fupported. 

Lens and MmJlHfll Serjts. in fupport of the rule, in 
diis term, infifted, as to the intereft, that the pofleffion 
and difpofition of the fhip being explauned to be founded 
Ota a defe£live title, the Plaintiff had no infurable inte- 
reft : but even if he was a fufficient owner in Juljj he 
was not, as the declaration averred, owner when the 
fhip fauled ; and fince he has alleged it, he muft prove 
the bSt as it is alleged. As to the licence, it does not 
ftand on the fame ground as any private writing, for it 
is an inftrument of a public nature, and it, befides, ex- 
prefsly requires, that the perfon who would render ic 
available, fliall aiTume the burthen of proving its exiftence 
and terms (^r). The Plaintiff ought therefore to have 
fliewn, that upon diligent fearch he -could find in the 
council books no trace or memorandum of fuch a li- 
cenoe. 

The Court held^ as to the time of the commencement 
of the Plaintiff's intereft, that if the declaration had 
averred that he was interefted at the time of the ihip'i 
fiuliog» or that the policy was made on a ceruin day, 

{a) UtFeifey. Waters^ p^nZA'^. 

and 
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and that afterwards on a fubfequent day the Plaintiff ac- 
quired an interefti it would have fufficed, and if that 
would have been good, the allegation of intereft at the 
time of &fFe£ting the policy was an immaterial allegation, 
and needed not to be proved. It was immaterial to aver 
intereft at any day previous to the coromencement of the 
riik. It is every day's practice to infure goods on a re- 
turn voyage, long before the goods are bought. As 
to the licence, there muft neceflarily be a record of it in 
the fecretaxy of ftate's office, and even if the firft policy 
was efie£led before the paffing of the ftatute 48 Gio, 3. 
c. it5. /. 2. throwing on the fecretary of ftate the office 
of figning licences, which received the royal aflent on the 
30th June 1808, yet if the licence were under the 
Cgn manual, there was doubtlefs fome regifter of it fom»» 
where preferved } it was highly probable too that Prici 
had a copy, and therefore the Court could not fay that 
the parol evidence was the beft evidence that could be 
obtained, and the rule for a nonfuit muft confequently be 

made 

Abfolute. 



1810. 
Rhind 

WiLKINfOX* 



DOWNES V. WiTHBRINOTON. 



Jan. %%, 



THE Plaintiff in this cafe had proceedetl by fummons, 
and had fued out two writs of dj/lringaj, and levied 
iflues on them. The Defendant was an illiterate woman, 
who kept a chandler's (hop at Highgatey and (he had em- 
ployed no attorney in the caufe until immediately before 
die time of this application, made by Shepherd Serjt. 
to the Court, to fet afide the feveral writs of dj/lringas, 
and reftore the levies, on account of a palpable irregu- 
larity m the firft procefs, the notice at the foot of the 
fttiQmons being in blank, and not addreffed to the De- 
JEl 2 fendant^ 



A Defendant 
who complaJoB 
of irregularity in 
procefs, muft, if 
he has an oppor" 
tunity, apply to 
have it fet afide 
before tbe Plain- 
tiflfhas taken anf 
further ftep ia 
tbe caufe. 
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iSio. fehdanti nor dated. The funimont was ferred on die 
I ith of November^ the fenrice of the firft J^rtngu and 
levy was on the 23d } Michaelmas term ended on the 
26th ; and the fecond levy was on the 28th. The De- 
fendant on the 20th of January gave notice of this mo- 
tion for the firft day of Hilary term* The Court granted 
a rule nifi. 

ManUy Serjt. (hewed caufe, and Shepherd fuppoited 
the rule, and the queftion was agreed to be, whether a 
Defendant may at all times apply to fet afide irregular 
procefs, whatfoever progrefs the Plaintiff may hare 
made, provided that the Defendant has not himfelf ap- 
peared, or taken any ftep in the caufe } or whether he 
is bound to point out the irregularity before the Plaintiff 
has incurred any further expence by ulterior proceedings. 
The Court at firft inclined to think that the cafe of this 
poor ignorant woman, who had employed no att o rney ^ 
was diftinguiihable from the cafe where an attorney was 
employed, who ought to ufe due diligence in watching 
the caufe ; and they permitted the matter to ftand over» 
that the Defendant's counfel might fearch for authori- 
ties : on the following day Manley cited Fox v. M^iej^ 
I Bof. isfPulL 250. and Dargenty. VivamU I Eaft^ 331. 
[The Court obferved, that all the cafes cited in that 
judgment, were cafes where the Defendant had taken 
fome ftep, but here the Defendant had done nothing ; 
and Petrie v. Wbite^ 3 T. R. 5. and Gear v. Gcodvnn^ 
a Sfpuib. 49 1 • were more in point.] Shrpherd cited Pear^ 
Jon V. RanvRnSf I Eaft^ 77. where, from the language of 
Lord Kenyon C. J. it might be implied, that fo long 
as a Defendant did nothing, h^ did not waive the irre- 
gularity. 

MiNSFiBLD C. J. This is a motbn to fet afide thefe 
two writs of diflringas, which certainly would be fet afide 

for 
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for Inegularityy if the party had come in time, becaufe 18 lo. 



D0WNE« 



ION. 



the fummons on which they iflued was not a proper 

fummons ; the Plaintiff fays they ought not to be fet '^^v 

afide, becaufe if the Defendant meant to avail herfelf ^''''"^*'"^* 

of the irregularity of the fummons, (he ought to have 

applied to the Court ioAmediately. The anfwer made is, 

that although that is the rule in the cafe of other proceed* 

ingSy it is not fo in tl\e cafe of procefs. Now fome of 

die cafes cited certainly are cafes of affidavits to hold to 

bail> which are procefs }' and one does not fee why the 

nile ihouM not equally apply to the difierent ftages of pro- 

ceffl, as to all the other difierent proceedings in a caufe ; 

and if that be fo, the firft fummons gives the Defendant 

all the notice necefiary, and the Gx&djfiringas being ferved 

on the a3d of Navitnbir^ four days before the end of 

the termi it gave the Defendant fufEcient time to apply 

to die Court to fet it afide. Confequendy by the Defendr 

ant's deby, the Plaindff is put to more expence in fuing 

Ottt another writ of di/lringasi which he would not have 

faicniired if the Defendant had come here within the four 

bft days of Micbailmas term, as ihe might have done. 

And it is the opinion of the other judges, and it feem^ 

the beft ground to decide on, that the Defendant ha# 

(Oixi^ top )ate| and therefore the 

Rule mult be difcbarg^ 



R3 
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. -T^*-'** LlNGlNO V. COMYN. 

If a Plaintiff, rjr.jj£ pia;n,;ff h^^ng commenced tht« aaion in die 

obui.Cd.Tr^e. '»* ^^-^'^ ^'=«'°"' ** Defendant perfeaed Ut 

bit debt under bail in Trtnity tenn. The Plaintiff foon- after figned 

• coromiflion judgment for want of a plea. On the 20th of Sipi. a 

o bankrupt commiffion iffucd ainiinft the Defendant, and he was de* 

lued out againft ^ 

the Defendant dared a bankrupt : the Plaintiff proved his debt under 

and alfo proceeds the commiffion bn the 7th of N»v. laft : he alfo, on the 
agiirft the bail, ^jft of Nov. fued out a writ of capias ad faiirfacunAmy 
the biiil are there- iv./i^.-. i_ «i r i^t j 

by entitled to ^^ which the fhenff on the 28th of Nov. returned nwi 

their difcharge ffi inventus. The Plaintiff then proceeded hy /cire fanas 

under 49 Geo, 3. agiiinft the bail. The Defendant obtained his certificate 

c. "»•/ '4. pn the 8th of Dec. followinfi;, which, however, his credit 

And the Court \ , . ,^, . ^ .^ . ..^ 
wilt difcharge ^'^ figned m blank, fo that it did not evim now appear 

Ibem on motion, to have the Defendant's name in it. Shepherd Seijt. ha4 

obtained a rule nifi to fet afide the proceedings againft 

the bail, and enter an exoneretur on the bsul-piece, on two 

grounds}' firft, that by the bankruptcy and certificate, 

the bail were difcharged : fecondly, that the Defendant 

having proved his debt, had made his eleftion to prO' 

ceed under the commiffion, and was concluded by tl^ 

ftatute 49 Geo. 3. r.iai* /. 14. to proceed at law. 

Beji Serjt. now (hewed caufe. As to the firft objec- 
tion, although by the pradiice of this court, the bail have 
time to difcharge themfefves by furrenderii^ their prioT 
cipal, until the return of the firft procefs iffued againft 
the bail, that is all matter of &vour and not of right, 
The bail are fixed upon the return of the capias adfa^' 
faciendum^ and it is at their peril whether they can after- 
y^mxAs by an aAual render difcharge themfelves ; and if 
\j intervening events the render becomes impoffible, the 
\^ are abfplutely liable, J'jmperley v. Coleman^ Cro^ 
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Joe. 165.9 fo held upon the death of the Defendant. i8io. 

Gljn ▼. TatiSj I Ztr. 5 1 1. ace. Wdky r. Cchhe^ i Burr. <>, "^^ H 
044. The Court agreed, that if the certificate be ob- ""v;""^ 

tained before the bail are fixed, they are difcharged ; but " Couth* 
if they are fixed before the certificate is obtained, they 
remain liable. The very terms of the recognizance in- 
deed {hew it, without having recourfe to authority ; for 
the condition is, that the principal fliall appear at the 
return of the capias ad faiisfacieninm* However, Parrj 
v« Berryy 2 Ld. Ray, 1452. and Filtwood v. PopplevfeU^ 
2 WUs. 67. are to the fame eSeSt. The cerrificate too 
is void, becaufe the Defendant is not therein mentioned ; 
and whether this could or not be corrected upon an ap- 
plicarion to the great feal, the omifiion is fatal as it now 
ftands. adly. The bail are not difcharged by reafon of 
the ftat. 49 Geo. 3. r. lai. / 14., which enafls that no 
treditor who has or fhall have brought any aftion (hall 
prove a debt under the commiffion for any purpofe what*- 
cver, without relinquifliing fuch action ; for the Plaintiff 
did not prove under the commiffion till the 7th of itfiw. 
and he had long Sefore that time obtained final judgment, 
which put an end to the adion, fo that no action was 
pending, to be relinquifhed : and moreover, the proving 
the debt under the commiffion was in aid of the bail, and~ 
not in difcharge of them. 

Shepherd^ contrh. All the cafes cited on the firft ground 
are mifapplied. They have all been cafes where the 
eepias ad fatufaciendum has not been returnable until after 
the certificate i^as obtained; now here the capias ad 
fatisfaciendum was returnable before the certificate wag 
obtained, and therefore the liability of the bail was 
extingixiihed by die certifioate. Raj v« Huffeyy JBkttrt^^ 

R4 X5t 



MS 
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LiMPIMO 

Coavif. 



Hi Cotfftf -witJiQUt expreiliiig any opiiuon Qpon ddt 
j^i&t, were clear that the effeA of the ftatute was, that 
after the Plaintiff had proved ^oder the commiffion, he 
<ould not take the Defendant in execution ; and the bail 
were only liable in cafe the Plaintiff, being entitled by 
}ii8 judgment to take the Defendant on a capias ad foAsh. 
faeiendtttOf ihould be unable fo to do. This a£b was 
made in favour of bankrupts ; but if the PJaintiff^s con- 
ftru£lion (hould prevail^ it would no^ haye the propoied 
tStfk^ for the bankrupt would become liable at the fuit 
pf the bail for the money which the haul ibpuld pay. The 
^£tion became complete by judgment^ but it was not 
thereby at an end, otherwife the Plaintiff, by his ownarr 
^ment| could have no writ of executipn \ for a writ of 
execution is procefs in the a£kipn, and is '^ a benefit 
^ereby,^ which the Plain^ff is called on by the afi tQ 
relinquilh* Thf confequence is, that by proving under 
the cominiflion, the Plaintiff has relinquiihed his a£lion| 
ynd if he has fo done, thecapiai adfaiisfacienitim is a mere 
piece of wafte paper \ and confequently» the hail are not 
anfwerable for the appearance of their' principal at As 
return |liereqf| and^erefpre afe not fixed. 

Rule abfolutei 



J^n. %%. 



Feise v. Waters. 



Under a licence TTHIS was an aAion brought to recover an average loft 
to A. to import ^ ^ ^ y effefted upon goods at and from Am- 

goodi, the pro- ^ . - r o 

perty of A.^ as J^rdam to London^ and the intereft was averred to be in the 
fpedficd in b|f 

bills of lading, if the aoods be configncd to others w|th pardcular bills of ladtog, a 
genera] bill of lading ligned to A., without proof of fome fpecial intereft in A* ia 
the goods, will not entitle the confignrocnt to the benefit of the licence. 

ptbci wifj^, i| A. bsd M * ^P^pi^ property ii^ the goods. 

f jaintif, 
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Pbimifi; XTpon the tritl of diis caofe at Guildhall, at 
the fittings after lad Triin^jf feenn, before Mansfield C. J., 
^ Plaintiff produced the King's licence, which per- 
piitted '< 7. JKdiirr and fons, on board of fix neutral fliipsj 
f^ th# names of which they vrere unable to fet forth, to 
*^ import from ^y port in HMand, fuch goods of the 
^' fotts therein enumerated, ^ing the property of tbejkid 
*f Thomas Baker and fans, as might be Jpedjied in their 
*^ nils af lading. Provided that any who ihould claim 
^< die Wnefit of that licence flioald have the fame oa 
** cooditipa, that if any queftipn (hould arife in any of 
f* his majefty's courts of admiralty or elfewhere, whet 
'< tfaer fuck peribn had in all points conformed thereto^ 
^ in all cafes whatfoever the proof (hould be on the per-* 
f^ ton ufing that licence, or claiming the benefit therjcof.** 
And Jii dbe margin was written, << Thos. Baker and fons, 
M licence to import."' Bater, who was the fliip's 
broker^ proved that he was in the conftant habit of 
faking oat in his own name, and in a fimiiar form, llr 
cenoes for all petfons on whofe behalf he adied ; that he 
appropriated the licence produced, to the fliip which 
brou^t home this cargo, as one of the fix which were to 
be protected by it, and that the Plaintiff repaid his pro^ 
portion of the fees paid for obtaining it at the fecretary of 
ftate's office. He alfo proved that he was not interefted 
in the goods, but it appeared that the confignors had on 
the fame day, the toth Nov» 1804, figned a general bill 
pf lading to Bohr of all the goods on board the (hip, and 
particular bills of lading to the particular confignees* 
^The Chief Juftice thought this was not a fufficient pror 
perty in Baker to enable him to apply the licence to 
diis cargo, and diref^ed a nonfuit, referving the point. 



1 8 ID. 




Shepherd Serjt. in Michaelmas term obtained a rule 
t^^ that the nonfuit might be fe^ afide| and a verdi£t en^ 
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CASES IN HILARY TERM 

i8io« tered for die PlaintiiF, with 40/. damages^ that amount 
haying been afcertained at the trial* 

Be/l and Mar/ball Seijts. now (hewed caizfe. The 
nonfuit is ckarly rights for if the property is 'a the 
Plaintiff^ the licence to Baker will not make the yoyage 
legal ; if the intereft is in Biier^ the av^nnent of intc^ 
reft in the Plaintiff is not prored, which is a fatal ya- 
riance. This is m^erially diftinguifliahle from the cafe 
of Dijfiii y. Parry, 3 Bpf. ist PulL 3. where the licence 
was, << to Meffrs. Bridge and Smith, or their agents, or 
the bearers of their bills of lading/' This point has in 
tSt€i been decided in the former cafe» which aroTe on 
this fame policy. Feife y. Tbdrnpfothontey i. 12 1. 

Shepherd and Vaughm Serjts. cmhit. All the judicial 
comment on the language of thefe inftruments has leaned 
to the more liberal conftrudi<». In Def^ y. Arrp^ 
Lord Ahanlej thought it was the intention of goyemment 
in granting the licence to authorize that fort of impoita* 
lion. In Feife y. Tbomffin the Court did not prejudge 
the pointy but left it to be now decided. This cafe would 
wholly coincide in circumftances with that of Defik y* 
Parry, but for the words here inferted, « being the pro- 
perty of J. Baker and fons," but fince thofe words are 
coupled with the qualification, '* as may be fpecified in 
their bills of lading," it is plain (hat the intent was, that 
the goods might be lawfully imported, if they were lb fai 
recognized to be Baket^s goods as to be included in his 
hill of lading. One reafon of figning a general and a 
particular bill of lading, often is this : that the general 
confignee, who is agent of the confignor, may have the 
power of (topping the goods in tranfitu, unlefs. they are 
paid for, and this i$ a fufficient degree of property in the 
gex^cr^ cpnfignee for the purpo&s of this Ucence. ft 
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little differs from the cafe of a confignment to a bibker 
to fell on commiflion, on whi9h there oould be no quef« 
tion but that the confignee would have a fufficient pro> 
perty in the goods. Any qualified or conditional pro- 
perty which may pafs under bills of lading is fufficient to 
£uasfy this licence. It is not fo much perfonal, as a li- 
cence for particular forts of goods. The mere produ£Uon 
ef the general bill of lading fliewed zfrimd facie title ' 
to the goods in Baker, 

Mansfield C. J. It is admitted on the Plaintiff's part 
{hat Baler had no intereft : he was a mere broker, he 
Jiad abfolutely been paid for the licence. The goods 
were never deftined to be delivered to Baker: they were 
to go immediately from the captain of the (hip to the 
particular confignees. The general bill of fale is not 
fent to Baker for the protedion of the merchant abroad, 
nor is Baker in the leaft degree refponfible to him for the 
goods. If any qualified intereft had been configned to 
Baker, it might be different: but if that had been the 
intent, the con0gnor would never"have fentabfolute bills 
of lading to the particular confignees. It appears that 
fince the time of DejPir v. Parry, the officers of govern- 
ment have found fome reafon to reftrain die generality 
of their licences. Do not confider the matter as abfo- 
lutely cloied ; but as we are at prefent advifed, we think 
^e licence does not prote& the goods } unlefs therefore 
we (ay any thing further on the fubjeft, the rule muft be 
difcharged, • 

Chambre J. The licence in D^is v. Parry faid 
nothing at ^1 about the property. When the govern^ 
ment changed the form of their licence, does it not Ihew 
^t there was a change in ^eir policy ? and is it not fit 
that the Court fliould fupport that policy ? Their rule 
fs evidently ftrifler npw tfi^n it formerly was, or they 

iroul4 
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would not otherwife have adopted the alteration in the 
form of the licence. 

Thi Court never made any further mention of this 
cafe, and the rule was made 

Abfolvtcv 



Jan> 31- 



PoPE v^ Davis. 



Inanaaionen V'BNT to wit. The Plaintiff in Ms fecond count 
the ***"^* *^^ ^ dechred 00 the ftatute i & 2 P*. &• Af. r. r a. tiiat 
to diiHng a* <KC *« Drfendant on the Stii day of Jki/jr, in Uie hundred of 
trefr out of the Bla^iheatb^ in the county of Kent, diftrained a heifer of 
liunditd into ^ Plaintiff*St in the name of a diftrefs for certain da- 
aaetbcr couotf, ^^^^ ^^ ^^ ^^mte fujqioled to have been done in a 
of dtto couaty. certain clofe of die Defendant in the faid hundred of 
JBlackbmtbf yet that the Defendant not regarcUng die 
ftatute, &c., drove the lame diftrefs out of the faid hun- 
dred, and out of the laid county of J&itf, in which die 
fud diftrefs was fo Uken, into a certain other hundred, 
and into a certain other county, (to wit,) into die hnn« 
dred, or firft divifion, of £afi Brimion^ in the county of 
Burrej^ to a pound in a certain place called Peekhamm 
iiuup in that county, in contempt, &c. Upon die trial 
of this caufe at die Kmt fummer affixes 1809, before 
Lord EUenkrougb C. J. die fafts being proved as ftated 
in the declaration, his Lordfliip conceived diat the of-* 
fence was committed inStim^, and that the venue wa4 
^ laid in the wrong county, and direded a nonfuit ^ which 
Shepherd Serjt. in Micbaelmas term obtsdned a rule mfi t^ 
; fet afide, upon the ground that the boundaries of the 

hundred and of the county were in this cafe the fame, 
^nd that fince a man who drives catde, goes behind dien^ 
^t neceflarily followed diat at the moment when die 

Defendant 
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Defendant had firft propelled the heifer into another 
countjy and had completed the offence^ which by the 
ftatute 18 defined to be the driving her out of the hun- 
dred, he himfelf muft ftill have continued in the county 
wherein he took her. 

Be/l Serjt. in this term (hewed caufe againft this rule* 
He argued that the offence was not complete but by im- 
pounding the diftrefs ki another ihire. 

Sbefberd fupported his rule. 

Lawrence J. In Gjbbirfs cafe, Cro. EL 646* it Mras 
held that the venire facias ought to have been of both 
coundeSy becaufe the tort confifts of two parts, and now 
by the ftatute it may be tried in either county. 

Rule abfolttt^* 

HiiTH J. was abfent. 



ZSJ 



tWt^. 




Nelson v. Ogle. 



nEST Serjt. had obtained a rule nifi that the Plain- 
ti£F might give fecurity for cofts, upon an affida- 
tit dut he was a native of Denmark or Sweden^ that 
it could not be difcovered that he had any fixed place of 
abode, that he was a feafiiring man, and employed by 
different (hip-ownersr in navigating their fliips, and was 
never refident in any particular place longer than while 
his (hip was detained at any port flie might put into, or 
in cafe of lus difcharge from one (hip, until he met widi 
another \ and that he was now on the point of leaving the 
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Security for 
cofti ii not re« 
quired of a fo- 
reigner, a capttin 
ofa (hip who 18 in 
the habit of fail- 
ing to and from 
the ports of this 
couDtrf. 
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iSlo. VaugboH Serjt. (hewed caufe \ and Befi fnpported tlie 

^^^ ^^^^ rule. 
Kblsoh 

tr. 
QmiA. The Cmtii held that the Pkuntiff's cafe was not dif" 

tinguiihable from that of an Englijb failor \ he was in 

the habit of coming backwards and forwards, and the 

Defendant muft catch him while he was in port. 

Rule di£charged« 



Jan. 31. South, Affignee of the Sheriff* of Surrey, v. 

Tanner and Jones. 

If tke Plitotiff 'J'HIS was an aftion on a replevin bond ; the dedara- 

dStSi te'dlSt ^^ ^""^^ ^ ^"^^^^ ^^'*^^ ^y *^ Plaintiff for 

onbondagiiiiift ^^^ arrear, and the tenant's plaint to the fheriff'; and 

two» that the that thereupon the (heriff according to the form of the 

bond it eaccotcd f^^^^^ jij ^^ f^j^ j^^^ q^^^^^ Nathaniel Tannery and 

sood matter of J^^f^^^ Jon^^ ( *« faid Nathaniel and James Jones^ being 
plea io abate- then two refponfible fureties,) a bond in double the value 
ncnt, of the goods, &c. } by which faid bond, the faid No- 

\t^ *" *"* ® tbaniel and Jamesy on, &c., (the fame writing obligatory 
But if no being figned with their refpe£iive feals,) did acknowledge 

ground of noo- themfelves to be bound to James Mangles the iherifF, in 
^'* ^" ^Tfn^ *°°'' '^^ Plaintiff then proceeded to fliew the condi- 
(ionii forfeiture, and affignment of the bond, and averred 
that by means thereof, and by force of the ftatute, an ac- 
tion had accrued to the Plaintiff to demand and have cf 
the tw0 Defendat^s the fum of loo/. above demanded, 
with a pnfert. The Drfendant craved ejerj upon which 
|t Sippeared, — that John Careys Nathaniel Tanner, and 
James Jones were thereby held and firmly bound unto 
James Mangles Efq. (heriff of the county of Surrej, in 
loo/. } whereupon the two Defendants pleaded that the 
faid fuppofed writing obligatory was mt their eked, ner 
12 Oi 




South 

rAMNBft 

and Anotbov 
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tie dad ef nther of them ; and upon this iflue was the 

caufe tried at the Croydon Summer Affizes 1809, before 

Lord Elknborodtgh C. J. : when his LordOiip was of opi- 

Itton that the bond which was fet out, aod proved, did .„ Jl"^f,^ 

not fiq>port the iffue for the PlaintiiF, and direded a non» 

fait. 

Befi Sexjt. in AUcbselmas term obtained a rule mfi tm 
fet afide the nonfuit, and have a new triaL 

Sbepierd and Manley Seiju. now flicwed caufe. Ad- 
vantage may be taken of the objeflion upon the plea of 
non eftfaOum^ and it is not neceflary for the Defendant to ' 
plead in abatement : for it b abfurd to fay the Defendant 
Audi give the PlaintiiF a better writ, when the Plaintiff 
fliews on his own declaration that he ought to have taken /- 
a better writ. Therefore WhelpdaW% cafe, 5 Co. 1 19.V 
and the other cafes of that clafs are not in point. This 
bond was the deed of all, but it was not the deed of thefe 
two only, for they never executed any bond by which 
thefe two only were jointly bound. Gordon v, Aujlen^ 
4.7« £. 61 1, is in point : there one of three parties to a 
promijQbry note, was allowed upon the general iflue to 
lake the benefit of two others being joined in the note, 
one of whom was not nam^d. [^Laivrenct J. TImt was 
a eafeof mifnomer of one of the parties to the note, and 
confequently there was a variance in the proof of the in- 
ftrument defcribed. Was not this point decided in the 
cafe of Gauiton v. Chaliner and JVilkinfon^ i William^s 
Bounders, 291.^. notef It was there determined that if 
two only of three co-obligers be fiied, it is no ground of 
nonfuit, but goes in arreft of judgment.] Where it ap- 
pears on the face of the record that there are other parties 
to the bond who are not fued, advantage may be taken of 
it upon the trial. Rice v. Shute^ ^Burr. 2614., Afton J. 
cited a cafe of Homer r. Jl^9^9 where it was held that 
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iSid. til muft be joined. iLawrencfJ. In that cafe the iSiitf 

^■^^- '^ of non tfifoEtufh was fottnd againft the Defendantti and 

South ^^ obje&ion was made in arreft of jwdgment.] ftrcvf^ 

TiMiiEa field V. Halliiaj^ 3 7. ii. ^79. Ju&r J. fays, if three Be 

bound jointly and federally in a bond, the obligee cannot 

fue two of them only. In the cafe in i Saunders^ 288; 

Cabbell v« Vatighan^ it did not appear on the face of the 

declaration', that there were three obligors, and therefore 

it was there held no ground of nonfuit % but here it 

does appear on the record ^t another was coK)bligof 

with the Defendants \ it is not reqoifite, in order to fliei^ 

a ground of nonfuit, that it fliould exprefely appear oil 

die record that the third party is living, although it is fe 

laid down by the learned editor of BaundersA [Law* 

tence h A perfon who is fued as linng is prefumed to 

continue alive.} In Rice v. Shute, 1 Bi. 697. Lorj 

Mansfield C. J. fays. Indeed if the Plaintiff brings an 

a£lion of debt againft jt» only, and declares upon a joint 

bond or contrad of ^. and j?., this would be fatal, be* 

eaufe the declaration would vary from the demand. 

Beficwirh cited jf^etuy. Hellingfuorth, Cwv. Elk. 544< 
to (hew that in order to make the omiffion of one obligor 
a ground of nonfuit, the Defendant muftexprefslyihew, 
that the third obligor fealed the bond, and is yet ilive, 
and that could not in any cafe appear but by a ipecial 
plea. In JFMfdat/s cafe it was refolved that if two ar^ 
jointly bound in a bond, although neither of them is 
bound by himfelf, yet neither of them can fay that die 
bond is not his deed, x William/ s Saunders^ 29 1 • r« mU.f 
where all the authorities are cotk Aed. 

^ Mansfield C J. The declaration is againft two: if 
appears on tht face of the record that the bond is ex- 
ecuted by two. It alio appears indeed on the record, 
that the bond is executed by three, but how does that 

prove 
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prove tliat it is not the deed of the two ? And if it is die , 
deed of the two, the iflue is fupported. It would be 
Yery odd if proof that a bond was executed by threey 
&ottld difpiove that it was executed by two of them. 

Lawrence J. The obje£lion on the' record can make 
no difference as to the truth of that which is in iflue. 
How does it more agree with the truth of the allegation 
that thefe two executed the bond, if no one elfe fealed 
it| thaxl if anbther fealed it alfo ? 

C^AMBkE J. The iflue is not on the nature of the 
obligation, but whether it is the deed of the party or not. 
The execution of the deed is alone put in ifluci and not 
the qa'eftiori whether it is the bond of two or the bond 
of thr^e. 

Itule abfolute, 

ia) HcATif J» was ab&nt, owing to iodifpolitioa. 



28IC. 
South 

V. 

Tanner 
and ADotUr. 



M^Aathujh v. Lord Sbafortk* 



jMt. $x. 



T*mS was a writ of enquiry to aflefs damages upon a Oo a bond con* 

bond dated the 27th of January iSoi, and given by ditioned for rc- 
theDefendant to thePlaintifl^ inthepenalfumof 6000/. jjlj^f.^j^'lj! 

titled to rpecitl 
damages for a profit he might have made if it had been fooner replaced, unleft be 
ibews that be aAually would have made it. 

On a failure to replace ftock» the mcafore of damages is the price at the day whea 
It ought to have been replaced, or the price at the day of the trial, at the option of 
Ibe Plaiotiff. 

But not the higheft price at atfy intermediate day. Semhle. 

The Piaintitrgave a bond conditioned to replace 5 per cent* ftock on a given day. 
: Aftcr:that day government gave the holders of that ftock an option, to be paid off 
.at part or to commote their ftock for 3 per cents. The Plaintiff eiprefled to tbo 
Defendant a wifli to have the ftock replaced, that he might be paid at par, bot no 
wifli to uke 3 per cent, ftock. Held that he w.it not entitled to recover the price 
tgf lb much 3 per cent* ftock as he might have ^biaiBed In exchange for the 5 per cerike* 

'VoL,n. ^ s The 
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The condition recited a loan from the Plaintiff to the 
Defendant of 3200/. of the five percent* flock, ufoally 
y^ called the loyalty loan i and was declared to be, that 

LordStiroRTH. the Defendant fhould at his expence re-transfer 3200/. 
like 5 fer cent, bank annuities on or before the 27th of 
January 1802 ; and in the mean time account for and 
pay the PlaintiiF the half-yearly dividends. The firft 
breach affignedywas, that the Defendant didnotre-tramsfer 
the ftock on or before the 27th of January 1804, or at 
any time fince : another breach was ailigned in 500/. for 
the dividends which were in arrear* By 44 Geo. ^.cgf' 
all perfons poflefled of any of this ftock, who ihould %• 
nify before the 5th day of OSMer 1404, their defire t9 
take the benefit of the terms contained in that z€t, werp 
to have an ele£lion, either to be paid at par on the jtb 
of April xh^n next, or were to remain entitled to recdve 
the dividend of the loth of O^oher 1804; and they 
were further, from that day to be entitled to receive fo 
much capit;d ftock in the refpe£live annuities therebmexi- 
tioned as fhould be equal in value to loo/.fterlingieftimated 
at the option of the lords commiffioners of the treafurj, 
(fuch option to be declared on or before the 20th Septem^ 
ber 1804, in either of the two following modes, that is 
to fay.*, either fuch perfons fhould be entitled to hold 
fuch capital ftock, as part of the confolidated 5 per cent. 
annuities created by the 24 G. 3. and feveral fubfequent 
a£ls, receiving thereon one half year's dividend on the 
5th January 1 805, and in addition thereto fo much re- 
duced 3 per cent, annuities as fhould be equal to the dif- 
ference between too/, fterllng, and the value of tool. 
confolidated 5 /^r cent- annuities ; or in lieu of every looiL 
loyalty ftock, fuch perfbn fhould be entitled to fb much 
ndttoed 3 per cent, annuitaes as fliottld be equal to 100/. : 
and the a£l proceeds to direfl the mode in which the vs- 
lue of the ftock fliall be calculated. On the i6th Sept. 

i8o4j the kftd$ of tbe.treafury dechuced thetr 4>pliofi 

. Jihat 
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Aat m lieu of every xoo/. of the loyalty ftockf fu(){i l$i9* 

(Mfffena who had fignified, dr who flio^ld on ojr befpvt \ "U^"^ 
the toth of O^Mvr 1804 Ggnify their defire to take the p^^"^ 

benefit of the terms contakied in that a^lf ihoukl be tnc- ^^Md%iAM9wrH* 
titled to hold their ftock as confolidated 5 fer cnn. f^od^ 
teceiTing thereon one half yearns dindend on the 5th 
Jammary 1805 \ and in addition thereto^ fo mpch ftock 
m reduced ^perimt. ammities as Qiould.be eyial tothe 
difference between to6/. fterling» and the i^ue of x<>p/. 
ftock in the conCblidated 5 per cent, annuities. And hf 
45 Gm.^. r.8. all perfons poffefled of any of the loy^l^ 
ftock, who in purfuance of the former z€t had befosie^ 
die loth OBeber 1804 fignified their ele£tion to have the 
faune paid off in money on the 5th April then next, and 
who ihould fiirdier fignify on or before the i ith Htmh 
1805, their defire to take the benefit of the t^iiis qq^ 
contained in the aft now ftating, were, fropm ^ jfb of 
AprU 180$, entitled to recebre in lieu of every too/. ,qf 
fuch capital ftock, io much capital ftock either in tbe 
confolidated 5 per tent, annuities, (recciting thereon an 
half year's dividend on the 5th July 1805,) or fo mudi 
capital ftock in reduced 3 per cent* annuities, as (houl^ 
he equal in value to loo/. fterling, together with {^6^ 
further fum in the laft mentioned ftock, asfliould.be 
equd to ten fliillings fterling on every looA thereof j Ae 
intefeft whereon was to commence from the $th April 
1805 } or to have any proportion thereof in fuoh 3 ptf 
tent.^ w $ per cent, annuities refpeOively, as flioidd be 
fpeoMM by any fuch p^foa at the time of fignffyil^ 
<uch defire. The value of fuchaanuitieswastebeciMi- 
poted on the average price of fw^ annuities on the depp 
Md ^nes therein mentioned, whsoh acv^iage was to te 
fetded and declared by thegovemor aad qompeoy of tl# * 
Bank of ISngtand* The govevnor and cooipaay diile(> 
tevwMh ietde and declare di^ avenge price of ihe 1^ 
««#• Mihiities to be 88/. to/. 4^., and the average piice 
S a of 
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of the teduced annuities to be 57A i is. od: And o« 
the I ft March 1805 notice was ii!ued from die treafviy 
diat peribkis defirous of taking the benefit of the faid 
Lord ^BuroarH. aft (hould be entitled to receive in lieu of every 100/. of 
ftich ftockv I m/. 19/. 6d» 5 per cent* confolidated anui* 
{ties, and to receive diereon half a year's dividends 00 
the 5th July 1865^ or 175/; 5/. ir^. reduced annuities: 
the hitereft thereon to commence from the 5^1 o£ April 
1805. Upon the trial at the GiiiV^itf/Zfitdi^ after Tm^ 
*term^ before Mansfield C. J.}, the above a£t8 of {laiiia* 
ment were referred to» and the fi&t were proved ai 
^bove ftated* The Plaintiff alfo gave in evidence fereni 
ietters which he had from time to time written to theDe- 
fendanti foliciting repayment of thb loan, of which 
the following were fuppofed to be moft material to die 
^refent cafe : On the 23d Fehnmry 1804, the De- 
fendant << acquainted the Plaintiff that an option wai 
giveti to the holders of the loyalty loan created in 17971 
to b^ paid at par by government after. 6 months* notice 
^ffom the nth March then next; and fuggefted^ that as the 
'ftock was then about 93 1, perhaps the Defendant mf^l 
think it a proper time to replace the 3200/. lent in Janu* 
arj i8of, that die Plaintiff might be able to avail himii 
ielf of die opportunity of giving notice of his defire to 
be repaid at par fix months after, at which time he 
ihould have occafion for the moneys On the 17th of 
^April l%o^y he apprized the Defendant that he had at 
that time a preffing demand for money, in coiiiequeacc 
of his daughter's recent marriage \ and he requefted the 
•Defendant would difcharge the principal ojF his bondi 
"and the half year's intereft due thereon ; and on the aad 
of JlfrU. 1807; he wrote to the Defendant, ftating, that 
he was under peculiar engagem^ts to pay 5000/. 00 the 
*i6tb May then next, and it would not be polEble for 
jbtm to fulfil it, unlefii the Defendant by that time (hpuld 

difchasp 
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^SfAxrge the bond : that about 3 years ago he had writ- iSiO*- ^ 
ten to the Defendant, mentioning his wifli to be paid m^Aethuk 
the 3200/., and that on the 2d 08oter 1804 he had v. 

written to Mr. Donaldfon^ (the Defendants agent,) to the 
fame efie£l, as the new gorernment then offered to liqui- 
dated the 5 /rr ttttis, at par } and the PlaindflF aflured the 
Defendant that nothing but the great inconTenience and 
loft to which he fliould be fubjeA, if not paid bj dM 
1 6th of May next, would then make him fo preffing. 
On the 6th Septemher i8o8» the Phmtiff wrot^, ftating 
that ^ by the ftodc not having been replaced he had not 
only been put to great inconTenience, but precluded from 
availing himfelf of the advantages refulting from hold^ 
ing that ftock in his own name. To avoid therefore all 
mtfunderftanding of the tenor of the Defendant's en- 
gagements, the Piaimift tranfmitted herewith a compu- 
tation of the principal fum in fterKng, due to the Plaintiff 
in July laft, when the ftock was at the price therein fpe- 
cified, and would have produced to the Plaintiff^ had it 
been replaced, the fum of 3632/. 17/. 3^*, which was 
the principal fum now to be liquidated by the Defend- 
ant ^ he further claimed, that Ibould the ftock at any 
period thereafter, from any favourable turn of circum- 
ftances in the war, get higher than what it was in July 
laft, he was equally entitled, from the condidons of the 
bond, and upon every principle of equity, to receive 
fuch additional increafe of value.'^ The computation al- 
luded to was, that fince the fum of 175/. 5/. id. reduced 
annuity, at 57/. 11/. oi. percent, with a bonus of lyx. 6d. 
fterling, at the fame price, making together 176/. i6/« %i» 
Tfeduced annuity, was offered by government for each 
100/. loyalty 5 per cent, ftock : and fince in Jtfly i9o8t 
fn>n) the 8th to the nth, the reduced annuities w^re 
at 69!, it followed that 3200/* loplty 5 per feaU^f 
would have produced to the holders, had it been re- 
dtsBpdd prerious to O^ober 18059 fo as to have enabled 

S3 the 
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Ytl9. the holder to have availed himself of that offer, a total 

* ' *^ ftock of 54$58/. 15/. oii, in the reduced anmiitiefy which 

V. at 6gi would produce in fterUhg, 3932/. 17/. 3A The 

hotdUAfoirn. Platntiff contended at the trial aUb, that he was entitled 

to recover this fum. The Defendant had before the 

trial offered to repay the fum of 320QA9 being the 

amount at par of the ftock lent. The ftock when firft 

bonowed and converted into money by the Defendsatt 

bad produced only the fum of 2800/. The price of 

reduced ^mnuities on the day of the trial was <l|» 

' and the price cf the 5 per ^ent^ loyalty ftock was 994, 

Mansfield C Jf. was of opinion tfam the Plamtiff 

could in no event, be entitled to more than 320Q/«,whidi 

the Defendant hud pvevioofly ofiered tp pay him» with 

the intertft due thereon | and he accordingly direded 

the jury to aflefii Ae dams^s at 3282/* 5/. ^ % betog 

the amount of the principal fi> calculated, with the int 

bereft due thereon up to the day of the execution of the 

enquiry. But his Lordfliip referved to the Phintiff lit 

berty to apply to the Court to increafe the damages* 

* Accordingly Shepherd Serjt. in Mkhn^mM term ob« 
tamed a rule ir^ to eficreafe the damages. ThePhuntidF, 
he contended, was entitled, upon the breach of the coo- 
XnStf to receive the heft of three prices. Either i ft, 
the price at the ^zj agreed on for the replacing the 
^ock ; or,2dly,tiiehigheft price which the ftock bore at 
any intermediate day between the day ftipulated for re- 
phcing the fto^k, and the day of trial ; or, ^dly, the price 
«t the day of trial. And he took a diftin^ipn between 
the cafe where ftock is to be replaced on a given day^ 
and where it is to be replaced on demand : there the 
Plaintiff muft m^ke h;9 demand, in order to fix the 
price. 
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Lew Seqt^ in thU term, flwwed cauf« againft tliif it 10. 

nilc. The Plaintiff already receiyes by hit prefent ver- ' ^ - 
4i^ move thanhe i« emided to ^ for he is paid as if die v. 

^per cent, ftock was now at par j whereas it is only at ^^^ SiifoaTiii 
pSi* Befides this bond^ the Defendant alfo gave a herit- 
able bond, not for replacing ftock» but for the full fum 
of 3aooA, on which bond the Plaintiff now pit>pofes to 
fae : the ftocki when fold by the Defendant, in h£k pro* 
daced only 2800/. ; and it 19 quite clear that if a lender 
takes a bond for the price of ftock lent, as an abfolute 
fam, he cannot legally take it in a greater fum than that 
which the £Ue of the ftock produced. It is therefore ad- 
fi£ible foit the Plaintiff to confider whether he had not 
better reft contented with his prefent rerdiA ; for die 
heritable bond which charges the Defendant's eftate with 
3200/.9 and ^percem. intereft thereon, is an ufurious fe- 
eurity : it was incumbent on the Plaintiff at the time of 
^ loan to make his election on which of die two in- 
ftrumentS'he would fue ; andjbe has made his eleftion 
of the perfonal bond, by accepting the half-yearly divi- 
dends upon the ftock in the mean time ; for if he now 
enforces the heritable bond, he will receive more than 
his principal and ^percent, intereft. On the form of the 
fuggeftion, too^ it is impoffible that die Plaintiff fliould 
recover any fpecial damage fuftained by die k>fs of the 
advantage he might have made of the money, for th^ 
lireaches he has afligned do not fuggeft any fuch, but he 
has ftated fimply a general breach, for not. replacing the 
ftockf and another for not paying the dividend. If fudi 
a claim as this be admitted, it will enaUe every oieditov 
from whom a debt is detained, to recover damages for 
the lofs of every opportunity which may occur to him 
of advantageoufly invefting money. The firft letter of 
the Plaintiff fl>ews what option he had made | he re* 
fuefts the Defendant to replace the ftock, not that ho 
mf e](^han|;eit for ^pereents.^ but ^% he may have if 
S4 pai4 
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paid off at par. Two years afterwards, having loft fight 
of the loyalty loan> he expreiies his wifli to be repaid 
y, only on account of the marriage (rf his daughter; and a 

LordSsAroaTH. f^^ j^yg ^ft^^ [j^ requires it becaufe he has a hrge pay- 
ment to make. It is therefore manifeft, that if the flock 
had been replaced at that period, he would either have 
turned it into cafli^ or would ha¥e beftowed it as his 
daughter's portion. 

Sbephfrd cmtri^ adverted to the cafe of Siepi€rd ▼• 
Jokttfinf 2£a/tf2ii. and abandoned his claum to the 
higheft price which the 3 ^ ceftt. reduced annuities bore 
at any day between the ftipulaled day for replacing the 
ftbcky and the day of trial ^ but he contended that he was 
entitled to the price at the time of trial, of fo much 3 per 
gitstm reduc^ axmuities, as might have been obtained 6on^ 
govem<nent in exchange for the loyalty ftock»if it had been 
replaced in due time % iot the Defendant'^ defai^t, he faida 
prevented the Plsuntiff from putting himfelf in a conditioQ 
to.hold that (lock in lieu of the 5 ^ cent, ftock. In his 
lalt letter too, the Plamtiff exprefsly claims the advan- 
taiges of that exchange. In the common cafe of a bond 
CGinditioned to rephce ftock, it does not necefiarily happen 
tiiat the obligee wiflies to keep the ftock, or that he 
would ever have bought fto^k with the proceeds, yet 
he is entitled to the price taken at the day of tri;J. 

Mansfield C.J. What is the Plaintiff entitled to, more 
than the price of the 5 /rr cent, ftock at the day of trial I 
All his letters require nothing more than to be paid off at 
par. No application is made to the Defendant at the 
rime when the reduced annuities are at the higheft price : 
the Plaintiff does not fay, pay me now, for I can inveft 
it advantageottfly, and I (hall call on you to pay the dif- 
ference if I do not. Clearly he never then thought of 
the 3 ^ cents. He lets die time pafs by, and he af(e»« 

rl9 ward| 
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wards ftatea what he could ha^ done. What diffeience iSio. 

is there between this advantage of inveftine the fum in ' - -^ 
, ji^ri-... 1 M*AaTHua 

the 3 pir <eniiff and the advantage of putting it m trade^ y^ 

or employing it in any other way ? At prefent I can fee ^^^^ Sea? oarn. 
fio diference between the advantage that pugbi have been 
deriyedy (not an advantage that would have been de- 
rived,) from purchaiing j per cent, ftockt and the com*' 
mon cafe of a bond for 5oo/.> which, if pa^d o£^ might 
have been invefted in (lock at 50, that afterwards rifes to 
ioo/.f or in an eftate, that would yield 10 ^ cefft. in- 
tereft, or if) any otber (lock. And who could colle£| 
|rom the pleadings that the PlaintifF meant to raife at the 
trial the queftion what he might have made, (not what 
he would have made,) if the ftock had been replaced ? 
By thefe letters it certainly sippears, that the Pbdntiff 
would not have invefted the money in (Iqc]( } but I lay 
tho£p letters out of tb« cafe. 

I/4WKPNCB J. The firft letter, and all the letters, ' 
fpeak of the 5 per cent, ftock : there is not a hint of thf 
3 per cents. That ultimately the PlaintifF would have 
been glad to have gotten the advantages of the 3 per 
#^//., cannot be doHbted } but on all qccafions before 
the lettl^r of September i8p8, he wanted to be p^id a( , ' 

par ; and even in that letter, when he lays before thf 
Defendant the broker's calculation of his probable gains, 
he .does not fay ths^t if he had been repaid heihould have 
)x)ught 3 per ceta. ftock T^ith the money. The laft reafon 
given was, 'that he wanted it to pay his daughter'a 
fortune^ 

Chaubrc J. 1*hi^ claim of fpeci^ damages is pexw 
feOly coUateral. 

]S,ule difcharge(^ 

(«} Heath J. was ahfept this day, o« accoQQt of ipdifpofilio^ 
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jr^l.4, Skarratt v.Yathguau. 

Ifmooeyispald jjj ^j, ^^j"^ ^^ declanition confiftcd of two fpechd 
into court upon X ,. r . i- j «• 

one count of the connts, upon a policy of mftirancc, and a count for 

decIaratioPy and money had and recetred: the Defendant paid money 

the Plaintiff take* j^^^^ q^^^ ^^ ^j^jg count,and to the others, pleaded 

itoDt, betinot , , f ^ n^ *,,..«.• • . t 

entitled to the *^ general iffue. The Plaintiffs having proceeded to 

coftt of the other trial in an adion againft another underwriter on the 
counts of the fg^^ policy, and a verdiA having therein pafled for the 
dcclarattoD. Defendant, they accepted the money which had been 
paid into Court in the prefent caufe. But it did not ap-* 
gear that this caufe was bound by any confolidation rule 
to abide the event of the other. Upon the taxation 
ofcoftsi thePiaintiffa claimed the cofts of the fpecial 
counts : the Defendant infifted they were entitled to the 
cofts of that count only upon which the money was paid 
into court y but the prpthonotary allowed the cofts of the 
whole declaration, 

SbepkerJ Seijtt having on a former day obtained a rule 
njfi that the prothonotary might review his taxation \ on 
the authorities of Pen/on y.Lee^ 2 Bo/. 3^2* BaUliey, 
C^%aUti 4 r. R, 579, and Heilur v. Hallett^ Barnes^ 286.1 

BeJI Serjt now fliewed caufe againft this rule, 
He contended that this cafe was governed neither 
by that of Baillif v. dmaletf which, he faid, was de« 
cided folely upon the practice of the court of King's 
Bench, nor by that of fen/kn v. Lee^ from which 
he endeavoured to diftihguiih it, becaufe in that inr 
ftance no money had been paid into court, as here it 
liad been ; and it was the intention of this court to adopt 
ih^ mle of prad^ic^ e(l;;ibU(be4 in the J^m^s Benth only 
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under fimilar circnmftaiicea. At lead the officers of the 
coQTt have never hitherto underftood that the cofta of the 
declaration are to be fevered i and if it is fit that a new 
rule of pradice fhould now be promulgated, yet it ought 
Qot to affe£b the fate of a&ions which were commeiiced 
under a confidence in the old practice. 

The Court, without hearing Shfpb^4 hi fvpport of the 
rulci were clear that they had already declared the prac^ 
jtiee in the cafe of Pinfin y. Lee, from which this was 
not difttngui(bable in principle \ or if it were, that the 
Plaintiff in this cafe was dill lefs entitled to his cofts than in 
the other. For it would be a ftrange ftate of the law, if, 
in a cafe where money is paid into courti and where the 
Plain^flF, being convinced tliat he has no further caufe of 
adion, takes it out, he (hould have allowed him the cofts 
of the further claim, which he thereby abandons; while^ 
if he perfifts in his aAton under a perfuafion that he caa 
eftablifli a further claim, he can only have the cofts of 
thofe counts on which he fucceeds. 

Rule a^fplute (a)* 

U) See TWm/iMii v. Brocks p^fi* Bafter term xSto. 
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npHE Court promulgated the following rule of pra£Uce 
on trials a^ ntfiprius. It had been a qneftion often 
agitated in cafes where there is a rule to pay money into 
court, whether the produ£tion of it by the Defendant is 
to be confldered as evidence on the part pf the Defends 
ant, which gives the Plaintiff's counfel a right to reply. 
If the Plaintiff took a verdiA for the whole of his de- 
mand ifithout giving credit for the fum paid in^o court, 
the Court yro\i\A fet it afide, without recjuiring evidence 
pf the exiftence of fuch a rule. Therefore let it be un^ 
derftood in future, that it is not evidence on the par| 
of the Defendai^t, fy, a|i to ^iye ^e Pl^ip^iff a right tQ 



Evidence given 
upon trial hj the 
DefendMit of ^bls 
having paid mo^ 
ney into court 
under a rnlct 
does not entitle 
the PIsiaUff to « 
reply. 
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1810. 

^ A Plaintiff tvho ^PHIS Was an a^ion of trovjer for a writteil akftraftof 
h entitled to the ^ ^^ ^^ ^^ ^^ ^^^^ (WMZVt at Ahoefiwy m Ac county 
fcffi^of^a^bat- ^^ War^ick^ and for divers (heets of paper of the Taloc 
tel» and delivers of 1 000/. Upon the trial of this caufe at Wrffminfier at 
it back to the the fittings in the lalf Michaelmas term, before Mans* 

cr^da^^^" ofe ^"^^ ^- '•' *^ ^^ P^^^** *^^ ^" *^ 9* ^ ^"^ '*^* 
• may, after that ' ^^^ Plaintiff contraded with* Mrs. and Mifs Peers fcf the 

purpofe is fatif. purchafe of an cftate in the parifh of Al'oeJIony for 
fied, and during 3^^500/. It was ftipulated in the contraft that the Ten- 
tight, maintaiK ^^'^ Ihoald, withtn two months from the date thereofi 
trover for it ' make out and deliver a true and perfe& abftra^ of the 
^ againfttbeowncr. ^j^j^ ^^ ^^ premifes, and (hould dediice a good andmar- 
traafor'the"fale *^^^^'^ ^^^® thereto, and that they wouM on or befoie 
•f an cftate, the the 21ft of Bee. 1808, on receiving from the Plaintiff the 
title and abftraa fum of 39,500/., execute a legal conveyance of the fee 
to be made at the g^ j^ ^^ inheritance of the premifes. There was a 
vendor's expence, .j. . . * , 

the puTchafcr Is P^^fo u^t 11^ cafe the vendors could not deduce a good 
entitled to the and marketable title, fuch as the purchaier or his coonfel 

eoftodyof the ihould approve, or if the purchafer (hould not pay the 
abftraft, until ^ ^ ' 

cithey the pur- 
chafe is finally refcioded by confent, or declared impraAicahle by a eonrt of 
ccjuity. 

And when the eontrad is determined, the abftrad beoones the property of the 
^tendor. 

If the fale proceeds, the abftrad is the property of the vendee. 

Bat an opinion written thereon« as it was neceflTai ily written on the (cffer's pjper 
by hit confentf continnes the property of the purcha(^r< Per MansfiM C* J. 

A provifb that in cafe the vendor of an eftate cannot deduce a good title* or the 
purchafer (halt npt pay the money on the appointed day, the agreement (hall be 
utterly void, gives an option to the vendor to refcind the fale, in cafe the vendee 
does not pay the money, and to the purchafer to refcind, in cafe the vendor does 
not make a title, but not vice versi. 

Whether a purchafer has a right to the abftrajt for the poipoftp of maluog a title 
fothepurcbafcrspfparfcls* ^re* 

purehafc 
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porchafe money <m the appointed day> the agreement tSfo. 
flioold be utterly voidj it being the intention of the par- 
ties diat no a&ion or fuit in equity flx>ukl be brought 
thereon. The Plaintiff's attorney* on the 5th of Ju/y, 
applied to the Defendant, who was the vendor's folicitort 
im the abftra£k ; who accordingly prepared it at the Ten* 
dof^s expencet and delivered it to the Plaintiff '« attorney 
M the 26th of J«^y« The Plaintiff's attorney immef 
diatdy applied for and obtained from him a more perfpi- 
cuous ftatement of feme things that were infufRciently 
difcbfedf and then» without taking any copy, laid the 
original abftraA with a Ibe before counfel, for his opi- 
nion upon the belialf of the purchafer tlicreon ; upon the 
«oth of Ayguftht received it back from his counfel witii 
Jiis opinion written at the foot of the fame original ab- 
fin£kj and with numerous queries written in the mar«-. 
gin thereof, refpe£ling the proper parties io the aiEgn- 
.meats of feveral ancient outftanding terms which he 
deemed it neceffary that die purchafer (hould get in. On 
the following liay the PlaintiiF's attorney left the abftraft 
at the Defendant's houfe, with a letter, requefting him 
to take a copy of the opinion and marginal obfervationsj 
and to return the abftraA to himfelf as foon as he had 
copied them. After havii^ feveral times in vain applied 
to have it reftored, on the 20th of December he formally 
demanded it of the Defendant, who anfwered that he had 
been unable to clear up the obje£)ions of the purchafer's 
counfel, and that the abftra& would therefore be ufelefs 
to the Plaintiff; he therefore refufed to rc-deliver it. 
The Plaintiff, who was then prefent, offered to take thie 
eftate with fucb a title as the Defendant could make ; but 
the Defendant did not affent to the propofal : the Plain- 
tiff had never confented.to refcind the contract, and he 
had fince filed a bill to compel a fpecific performance. 
ibefberd and WiUmms Seijts. for the Defendant con- 
ten ded^ 



t^f> 
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tended, that the PlaintiiFhad no property in the abilra^, 
and muft therefore be nonfuited. MansJlMCL thought 
that it was unneceflarj to enter into the queftion of the 
general right of property therein ; the original opimon, 
paid for by the Plaintiff, was written on the abftrad, aad 
the queries Were not merely fubjoinod at the etid, fo that 
they could be feparated, but were fpread aU over die 
margins, and intermingled in every fiieet, fo diat tfaef 
could not be fevered without minutely dividing every 
part of the paper ; it was clear that the fendor had com 
fented that the abilra£b ihould be laid before counfel fot 
the very purpofe of writing an opinion thereon ; and the 
maintiff therefore had fuch a fpecies of properly therein 
M would enable him to recover in this action. The jusjf 
under this dire&ion found a verdid for the PlaintiJF, 
iubjefl to the opinion of the Court upon the point re* 
ferved,' for 50/., which it was agreed fliOuld be reduced 
to 7/. upon the Defendant's agent undertaking to re^ 
deliver the abftrad, in cafe the Court ihould eftablilh the 
verdidl, and confenting that fuch undertaking (hould be 
made a rule of court. 



Shepherd accordingly on the following day obtained a 
fule mf$ to fct afide the verdift and enter a nonfoit, 
whereupon ^f^ffi/fe/i C. J. held it quite clear that die 
opinion of counfel at leall belonged to the Plaintiff, and 
that he muft have diat back again. 



Befii Lensj and Vaughan Serjts. on this day Ibewdd 
caufe. It is not now to be confidered what wouM be 
the effeft if ultimately the vendor (hould be unable to 
make a title to the eftate, and the vendee fhould then be 
willing to refcind the contraft. That is not &e cafe 
here, and the siltemative optioii to avoid the contraA in 
cafe there (hould be well-founded objections to the title, 
iz is 
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k given hj At provifo only to die vendee. It xi not r8tt>, 

therefore ituc, as it was fuffgefted by the Defendant, that ^■— >^" w^ 
the day ftipmated for the payment of the money being tr. 

now pailed, die contrad is determined at law, and that Wtatt. 
the abftrad is again become the property of the ownet 
of die eftate upon that ground : for by the terms of the 
contradj the money is to be paid on the ftipulated day, 
only on condition that the vendor (hould previoufly have 
done tH that was neceffary to complete the fale ; but 
that has hot even yet been done ; for the laft formal de- 
mand of the abftrad was made, and the refmfal given, on 
the aothof I>/rMni^, a day before the period limited for 
the completion of the contra^ ; confequendy diere is no 
inf raAxon of the contrail on the part of die puichafer in 
not yet having paid the money. The Pbintiff does not 
here fo much rely on his abfolute property in die obftfaAt 
as on diat which is the founded ground for 'Urn, lA 
temporary pofle%>n of it. The period is not yet arrived, 
at vrhich he is bound to reftore it : and {6 long as die 
contraA is ftill pending, he has a right to the cuftody df 
the abftra£t. That poflefllon is interrupted only for a 
fpedal and eonfiftent purpofe, that the Defendant may 
copy die opinion and marginal queries : the Defendant . 
accepts it for that eiprefs purpofe, and he now retains, 
it for a difierem ptirpofe j fo that it may be faid that he 
fraudulently detained it from the PlaintiflF. Whether or 
not the opinion of counfel, which is the property of the 
Plaintiff, gives him an abfolute property in the abftrad 
on which it ki written, need not now be ccmfidered. Ifi 
Porter y. Patrick, 5 T.R. 175. it was held, that an» in- 
nocent pffwnee might recover, againft the former owner, 
goods of which the Defendant had been deprived by falfe 
prelenoes( for that die fraud changed the property; If 
they had been obtained by fekmy, die property ^vrottM 
not have been thereby changed. That b a much ftronger 
cafe diaa ftisi for here thc'intereft in die ftibjeA*niatter 
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if derived under the owner's caotnBt and voluntary ie* 
livery^ and is quite fufficient to entitle the Plaintiff to 
recover, and to hold the abftraft until axourt of equity 
Ihallhave determined whether he is entitled to enforce 
the purchafe or not. The true criterion is, to examine 
whether^ if the PlaintiiF now had it in his pofieflion, the 
Defendant could maintaij} trover for it ; and clearly he 
could not. It being hitherto unknown whether the ven- 
dor can make out a title abfolutely perfe^i, the purchafcr 
has a right to the cuftody of the abllra£lA in order Jto af- 
certain that point ; and even if a complete title cannot he 
made, (ince he is willing to accept tlie title, fucb as it b^ 
he has a right to the cuftody of the abftra£l for the pur- 
pofe of preparing his conveyance. It might be-diat the 
Plaintiff was not £itisfied with the opinion of his firit 
counfel, and that he wifhed to take another opinion in 
order to fee whetlier fome of. the objeAions might not 
fafely be waived i bat he cannot do this unlefs the ab- 
ibra& is in his poflelfion, he therefore has a right to the 
cuftody (X it for that purpofe. Another purpofe for 
,which he is entitled to the cuftody is, diat he may make 
cqpies thereof, and deliver them over to thofe perfons 
who by entering into fuborduiate contrails for parts of 
.the eftat^,will aflift him to make good tlus large purchafe. 
It is obfervable that the contract fpecifies that the ab- 
ilra£k is to be made at the vend$f^s expends thefe words 
ftrongly imply that the purchafer is to have the abfolute 
property ^herein, for if the abftra£l were merely lent, die 
words would be fuperfluous : if, however, the contnA 
were refctndcd, the queftion might then perhaps arife, 
whether the abftraA would dill continue to be the pro- 
perty of the purchafer; but under the prefent circuniF- 
ftances, it is quite clear that he might maintain an adion 
on the cafe, and it is not lefs plain that he is entitled te 
recover in the prefect form of a&ion. There is no 
Weight in the ax^^ument drawn from the cafe of Rte m 

tbe 
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thi'Dtm/e of Hale ▼• Wegg^ 6 J. i?. 709., for the blots 
on ^ title are equally difcoverable upon a momentary de- 
livery of an abftra£l for infpe^ioni as by the continued 
cuftody of it. 

Williams and Shepherd Serjts. in fupport of the rule. 
The property of this abftraft is in the vendor, at whofe 
expense it vlr2A prepared; and the purchafer has no pro- 
perty in it. The t)pinioh of the counf^fel written on the paper 
gives Ad tight of poflef&on. [^Mansfield C. J. Is not the 
abftraft delivered to the vendor fof the Very purpofe of 
being laid before counfcl ? and is it not ufual to lay 
before him the very abftra£l delivered, without copying 
it, unlefs where it is copied with the intention of increaCng 
the purchafer's expences ?] It can make no difference 
wkether the opinion was written on the fame paper, ot 
on another papet pinned to the abftra^ ; nor does it fig- 
jiify whether the abftraft is Mrritten, or delivered to the 
purchafer by word of mouth 5 it is merely a defcription 
of the vendor's title, and the rights of the parties are 
not altered by the circiunftance of the conveyancer writ- 
ing his opinion Upon that paper. For if property b» 
lent, or delivered for any fpecial purpofe, the bailee cau- 
not by any aft of his own, acquire the greater right 
Uierein. The vendee is not entitled to the cuftody of the 
abftrafl for the purpofe of carrying the eftate to market } 
he has no right to communicate the ftate of the title to 
odier perfons, in order to fee if they will purchafe on it. 
The fame argument would equally hold good for divulg- 
ing the contents of the title deeds : it is attended with 
the greateft danger, that accounts of a perfon's title 
ihould get abroad : in the cafe of Roe on the Demtfe of 
Hale againft Weggt a perfon who had bargained for 
an eftate, found by infpeftion of the abftraft, that by 
the will of one of his own anceftors, the eftate was 
his owni and he a^ually recovered it. The queftion 
here is not whether the Plaintiff* could claim the papers 
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fSio. againfta ftranger: perhapsheceiiM; bttltfaU a£tiMiift 
^ ^" ^ againft the abfolate owner. It is eqtudtf competent fof 
V. Ae Plaintiff to refort to a court of equity, if he wiihet 

Wtatt. j^ without haying the pofleffion of this abftni£t, as wxA 
k i even if the Plaintiff once h^ a temporary intereft in 
the abftra£t> that was at an end before the a£Uon brought 
by virtue of the provifo : for it is clear that on the ^oth 
of Deeetnbar^ when the abftra& was in the Defendant's 
hands, the title was objeAed to, and on the aift tbot 
was no conveyance executed, nor was the money paid. 
It was the intention of the parties, that if the whok 
matter was not completed by that day, the contrad fhoold 
be entirely at an end) and the Defendant being unable to 
anfwer the obje£Uons raifed upon the title, had a right to 
infift that it (hould be fo. If the Plaintiff had at an 
earlier period eledled to take the title, fuch as the felkr 
eould make it, the cafe might have been diffisrent; but 
he poftpones that till it is too late. The right to the ab» 
ItraA, whether general or fpecial, of courfe ceaied with 
the right to the eftate ; for an abftraA is not a chattel, 
the property wherein pafles by delivery : it was delivered 
for examination only, but it ftiD continued the vendor's 
property: in the fame manner as where a (ample (^ 
goods is delivered for infpedion, if the goods are rejeded^ 
tod the fample returned, the bailee cannot aftenrards 
bring trover for the fample. So here, after the examina* 
' tion is finiflied, if the fale does not take > place, the 
' abftraft ftill continues the property of the feller, and is 

ko longer in any fort the property of the purcfaafer. It 
K one of the feller^s title deeds : and it might with 
equal propriety be contended; that if the feller had deli- 
vered the original title deeds for examination, inftead of 
the abftrafb, and they had been re-delivered, the vendee 
Aught again call for them. Tlie purpofe of the deliyerj 
has been anfwered ; tlie abftra^l has been examined, and 
leftored ^ the paper and the writing thereon are the pro- 

.perry 
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perty of the Tendoft and he is henceforth encided to keep 
them. If any aAion at all could have been maintained 
hefe^ it (hould hare been an aAion founded on die breach 
af contrafi in not a iecond time delhrering the abftraft ^ 
kit the piefent TerdiA cannot be fnpported. * 

MiKSFXELD C. J. The cafe at firft ftmck me at a 
fingttlar one* I conld not immediately make oat diat 
the Plaintiff had any property in this abftra£l, but my 
brother Lens at the trial nearly iatisfied me that he had, 
and now, on confideration, it is clear that die Phnnttff 
had, not a fpecial, but a temporary piopetty in the 
abftra£k^ diat is, till die contrad is difpofed of; and 
then, I think, it reverts to the rendor, becaufe it wonM 
not be proper that an account of die title of a man's eftato 
Ihonld get abroad into the hands of ftrangers. The con^i^ 
tnSt is, that the rendors (hall make out and delirer a 
true and perfed abftrad of their title. This is no part 
of their tide deeds : nothing like it ; but it is a ihort ao- 
count of the ftate of their title. This then is delirered ; 
for what purpofe? i ft. That the purchafer may fee 
whether the dde is fuch as he will accept. He had alfo 
a right to it after Mr. Humphreys had given his opinion, 
in order to take another opinion in cafe he had not beets 
Iatisfied with diat, and for the purpofe of taking further 
objedions, and of further confidering the title. He 
muft have it too, for another purpofe, to aflift him in 
preparing his conveyance, that he may fee who muft be 
made parties, what form of conveyance is expedient, 
what parcels are to be inferted, and the like : it is deli- 
vered then for thefe purpofes ; and after it was ib de- 
livered, could the owner of the eftate himfelf call on 
the Plaindff to deliver it up? Certainly not: the 
Plaintiff has a temporary property, not only as againft 
ftrangers, but as againft all the world. Has any thing 
th^ been done to alter the ftate of the pardes ? Ufuallyt 
T a if 
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1 8 10. ]£ zn attorney wiflies to fave his employer expence^ k^ 
lays the abftra£l itfelf, not a copy thereof, before coun-* 
fel, and ufually leaves feveral blank iheets and a wide 
ipargin for his convey^fncer to write queries on, fuch as 
whether a deed is duly executed, whether a will is 
proved, &c. This abftraft is in that ftate delivered to 
Mn Humphreys^ and his opinion thereon having been ob- 
tained^ it is delivered back, together with the opinion, 
to the Defendant : for what purpofe f Tliat he may aa« 
Cwer the objedions, and accompany his anfwcrs with the 
tedelivery of the abftrsiA* ; He fays, I cannot anfwer your. 
abje£lions. The Plaintiff miglit have faid, perhaps 
fome other counfel may think thefe obje&ions may be 
waived, let me have the abilraft in order to fee : but he 
goes further, and fays, I will take th^ cftate with the title 
fuch as it is. The Defendant dill fays, I caimot anfwer 
this obje£):ion ofMr.HumphreyjjZnd thewhole tranfadion 
16 at an end *, but that is not fo : if the Plaintiff had faid, 
the thing is over, the matter might be refcinded. But what 
fays the Defendant ? I .cannot anfwer the objections. 
In equity fuch an anfwer will not fuilice ; otherwife a 
feller who had altered his mind, might very eafily get rid 
of a contra£t ^ but the courts of equity fay he (hall an- 
fwer on oath firft in his anfwer to a bill filed againft him, 
then on examination before a Mafter whetlier a title can- 
not be made, the courts often make a way to obviatSv 
apparent difficulties, and compel the feller to procure con- 
veyances in order to complete his title : and the Defend- 
ant's declaration that he refcinds the contraft, will not at 
all defeat the purchafer's right. This aftion then mull 
be fuftained, for the Plaintiff' had a temporary property, 
which was not determined, becaufe he had an option 
whether the thing fliould go on or not. Something has 
been argued on the conftru£lion of the provifo that in 
cafe the vendor could not make a title, the contratl 
fbould be void. Eut in order to adapt that defence to 
» the 
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the prefent cafe» the argument muft be, that if the 18 10. 

Defendant faji he cannot anfwer the obje&ions, it ihall 
be abfolutely voi4 at the choice of either party. But 
that is not fo : the meaning is, that if the feller cannot 
make a good title by the time mentioned, the oontraQ 
(hall be void as againft him, and the Plaintiff has a right 
to be off his bargain. So, e contra^ if the PlairitiflF does , 
not pay the money, the Defendant may avoid the con- 
trad ; but* the Plaintiff cannot fay, I am not ready with 
my money, therefore I will avoid the contradi ; nor can 
the feller fay, my title is not good, therefore I fh;^! be 
off. And the word is, << if they cannot make," fo it muft 
appear by fufRcient proof that they cannot make a title. 
Therefore it feems that the PfaintifF has a temporary 
property, on which he may recover, not only againft a 
ftranger, but againft the proprietor of the eftate \ and 
that property continues until all the purpofei are an- 
fwered for which the abftra£l was delivered. 

Lawrence J. I am of the fame opinion upon the con-r 
ftru&ion of the provifo : it would be a monftrous con^ 
ftruflion if either party could vitiate the agreement by 
ref aflng to perform his part of it. The queftion then is^ 
whether the purpofe was anfwered for which this abftraft 
was delivered \ for I admit it would be a mifchievous 
thing, if accounts of a perfon's title could get abroad ; 
and therefore not only is the abftra£l to be returned, but 
no copy to be kept, left it (hould be ufed for a michievous 
purpofe. But was the time come when the abftrafb was 
to be returned, all the purpofes having been difcharged 
for which it was delivered ? Certainly not. The abftraft 
is returned for a particular purpofe j the PlaintifFs at- 
torney tells the Defendant that it is delivered to him for 
the purpofe of his examining and anfwering the objec- 
tions, and that it muft be again reftored to the purchafer ; 
\ttid the Defendant accept It on thefe terms. Having 

T 3 ^ then 
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then accepted it on tfaefetermsy he cannot afterwards (af 
he will keep it on other terms. It is not enough for the 
Defendant to fay he cannot remove the objections \ the 
purchafer has a right to a better proof that they cannot 
be removed than the Defendant's aflfertion. 

Chambrb J. As to the gen^ property in the 
abftni&» it is hard to fay who may have \t\ while the 
contrail is open» it is neither in the vendor nor in the 
vendee abfolutdy^ but if the £de goes on, it is the pro- 
perty of the vendee ^ if the fale is broken ofi> it is the 
property of the vendor. In the meantime the vendee 
has a tenqiorary property, and a right to keep it» 
€ven if the title be reje£led» until the difpute be finally 
iettledy for his own juftification, in order to (hew on 
what ground he did reje& the title ; but it is not necef- 
fjury at prefent to go into the abfolute property. This 
a£lion can be fuftained on the right of pofleffion, which 
the PlaintiflF clearly at this time had, therefore the rule 

far a nonfuit muft be 

Difcharged. 



TA. 10. Taylor v. N£;bdham. 

If the Plaintiff 'pHE Plaintiff declared that by indenture between him- 
10 covenant af- ^ fdf and H. Saxelby, he had demifed to Saxelhj and 
fhithe Defend^ ^^^ affigns a certain mcffuage, habendum for five years, 
ant did not re- 
pair, a plea that the Defendant did not break hia covenant is bad on (];>ecial demmrer. 

Although the dcdaradoa concludes by averring that fo the Defendant hath 
broken his covenant. 

But it would be good after verdift. 

An aflignee of a leafe by Indenture is eftopped by the deed which eftops hii 
afllgnor. 

Therefore he cannot plead mn dimifit. 

But if an eft ate be created by deed poll, neUJfa^ negrunta^ neciargeaf neetffiojat 
me dona^ &c. are ^od pleas for a ftranger to the deed* 

* and 
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and lie ftated a cov«naot by Saxdhy to repair during tba 
temu He tben u^remd Sapulbfs entry and pofieflion^ and 
that on the ift January 1 8o8» all his eftate and intereft^ by 
affigniriept tbereof legally made^ came to and vefted in 
ibe Defendant^ and aTexring performance of all that was 
to be done by the PhintiflFy he affigned for breacht that 
the Defendant, as fuch affignee, did not nor would after 
the affignment, repair, but on the contrary thereof per* 
nutted the premifes to be ruinous, &c. ; and fo the De- 
fendant had not kept the covenant fo made by Saxelby fox 
himfelf and his affigns with the Plaintiff, 1)ut had broken 
the fame. 

The Defendant pleaded, firft, that the Plaintiff did 
not demi/e the premifes to Saxelby in manner and form» 
&c. Secondly, admitting the demife and affignmerit in 
the declaration mentioned, that he the Defendant did 
net break ornegleU to keep the covenant fo made by Saxelby 
with the Plaintiff in manner and form, &c. The Plain* 
tiff* demurred, and affigned for caufes, that the Defendant 
had not by his firft plea denied the indenture to be the 
deed of Saxelby, norconfeffed, or in any manner avoided, 
the fame, and that it was only argumentative, and no di- 
re A anfwer to the matter contained in the declaration ; 
and that no appoiite or proper iffue could be taken there- 
on s and that the fecond plea was only argumentative, and 
no direSt anfwer to the declaration ; nor was it therein al- 
leged, whether the Defendant had or had not, fince the 
afljgnment, and during the continuance of the demife, 
and whilft he was poffeffcd of the premifes, fufficiently 
repaired and kept the fame ; nor was it therein fet forth 
liow or in what manner the Defendant had kept andper* 
formed the covenant. 

Befi Serjt. }n fupport of the demurrer, was at firft 
flopped by the Court, who defired Shepherd Serjt. to fup^ 
port his pleas : as to the iecond pka he admitted, and 
the Court held, that according to Walfingiam v. Coowb^ 

I Lev, 
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iLov. 183.9 the fubftantial breach was aiEgned in Urn 
not repairingt and though the declaration concluded, 
•< and fo the Defendant hath not kept his covenant/' yet 
that the pleas << that the Defendant hath not broken his 
covenant/' although the defeat would be cured by yet- 
did, could not be fupported if theobje£tion waspomted 
out by a fpecial demurrer. 

Upon the firft plea^ Bffi contended that the Defend- 
ant was eflopped from pleading that the FlaintifF did not 
demife. It was clear that Saxelby would have been 
eflopped by his indenture to plead this plea. Co. Digs 
Pleader. 2 W. 48., Cro. J^c.^j^. Style v. Herring. Count 
upon a demife by indenture, and a plea traverfing that 
jhe Defendant was poffefled by virtue of the leafei wa« 
held bad ) and if the plea would have been bad for the 
jeflee, it is ecjually bad for his affignee. In 'jT. R. 537. 
Parker v. Mannings it was held that in an a£lion of co- 
venant brought by the affignees of a bankrupt, nil hduli 
in tenementis could not be pleaded. And the principles 
pn which Lord KenvonC.J. and Groje J. declared their opi- 
nions ip that cafe, are equally applicable to this. The 
fame doftrine has prevailed in Kemp v. Goodal, 1 Sa/i. 277. 
Heati V. Fertnedertf 3 Lev. 146.9 and feveral other cafes j 
^nd if nil habuit in tenementis be a bad plea becaufe the 
Defendant is eftopped, i fortiori he muft be eftopped 
from pleading non dimt/it to an indenture. The Defend- 
ant admits on the record that the leflbr executed the in- 
denture, and the indenture dates a demife : if this plea 
^s ecjuiyalent to denying the efTeA of the indenture, it 
amounts to a deipurfer, anjl is therefore bad ; if it denies 
the execution by cither party, it is a circuitous way of 
pleading non eJlfaElum^ and muft not be allowed. It it 
(rue that in fome cafes of demifci not by indenture^ the 
plea might be good. 

Shepherd contrh. It is not contended that either leflec (X 
affignee can plead nil hahuit in tenementis j nor, that on a 

covenant 
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tovenant executed by both panies, either can plead nen dl^ i S 15. 

mifit / there the plea muft be mn tfifoBtm. But where 
the Defendant is not party tothedeed> this is the proper 
plea. ^Br. Ah. Efiraunger alfah. pL 4. In quart impedit^ 
it was faid by Kirt$n, and not denied^ that a privy to a 
deed which is pleaded, fliall fay non efi fa^tn, but not 
a ffaranger : but he ihall fay that the Plaintiff did not 
grant by the deed, or did not releafe by the deed, or did 
not enfeoff by the deed, or did not charge by the deed, 
and the like. PL 6. A ffranger to the deed (hall n6t fay 
fl9fi efi faBum ; but he did not gif e by die depd, or 
nothing pafled by the deed. PL 22. Trefpafs for cutting 
trees. Ro/fe pleaded in bar : the Plaintiff made title by 
E deed to which the Defendant was a ftranger : Rolfi 
pleaded, that nothing paffed by the . deedi Strange J. 
A ftxanger to the deed (hall not fay mn eft faBum^ noF 
Qpthing paffed by the deed, becaufe he is not privy 
thereto : wherefore refpondeat oufter ; whereon Rolfe faid^ 
that he did not enfeof by the deed. Quod nota. 
lo.//. 6. 7. Bro. Ah. E^raunger. pL 13. Iff pL 16. ace^ 
The cafes on ml bahmt in Unetneniu therefore, are not 
applicable, for the plea is not, that tlie deed is not the 
deed of the leffor, but that it is not the deed of the 
leflee} it therefore can only be pleaded in cafes where 
the Defendant can deny the deed to be his own. 
[Cbambre J. That is denied by the general iffue in almoft 
all actions of covenant : 'non efi faBuni is hardly evet 
omitted.] It is admitted that a party is charged by the 
execution of his own deed, an4 it is admitted that an ac- 
tion may be fuftained againft the aflignee in refpe£k o£ 
the privity of eftate, if the leafe be not by indenture : 
but in covenant on indenture the Defendant is charged 
in refpe£t of the fpeciiic execution of the indenture. 

" Beft in reply. This plea puts in iffue the demife ftated 
in the deed fet out in the declaration, and is therefore 
bad. AU the cafes cited where the plea has been held 

good. 
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18 lo. good, are cafe« of deeds poll. There is the diftmAkm ; 

^ 'y* ^ in debt for rent by Icafe, not mdented, the DefeiMlaiic 

^y^^ may plead mV bahik in tenementis. Liwii ▼• WilBf. 

KiBDHAM. 2 jfrj/ji J 1^^ BefideSy the aotfaoritics cited, are only that 

a ftranger may fo plead, but an aflignee is not a ftranger. 

No authority is cited to fliew that an affignee may not 

^ead fm efi/affum. The Defendant might as wefl jrfead 

at once that the premifes did not come to him by affign* 

ment} for if diere was no deed, diere was no at 

fignor, and if there was no aiBgnor, then there was 

wo aflignment. 

Cyr. ad. vJl 

The judgment of the Court was now deErered by 
Mansfield C. J. The queftion on this demurrer is, 
Hrhether the plea nen dimifa be good, when pleaded by an 
affignee, who has the eftate of the leflee eonreyed to him, 
which eftate is created by indenture. There is nothing more 
eiear than that where a leflee takes an eftate by indenture, 
ke is not at liberty to plead nil babuit in tenenunfis, nor in 
any way to difpute the title of his leflbr. Now this plea 
f uts in iflue, amongft other matters, the title of the lef- 
fen It is truly ftated for the Defendant, that in cafes 
of a grant or feofment, a ftranger may plead, '< did not 
grant, or did not enfeof,^ and that plea denies not only * 
die exiftence, but the efficacy of the fuppofed grant or 
ieofment. It brings in iffiie therefore die tide of the 
grantor, as well as the operation of the deed, and dut 
plea would be a proper plea to bring in iflue the execu- 
tion, conftruftion, and efficacy of any deed of demife. 
Then the queftion comes, whether the affignee of the 
leafe may be allowed to controrert die dde of the leflbr, 
when the leflee, under whom he derives, could not con- 
trovert the title of the leflbr j fo that the affignee (hould 
have a better right than he from whom he derives iti 
Exduflve of all the dicia, it would be a very odd thing 

m 
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an die law of any country, if jf. could take, by any fidm 

of CQnT»yanc«9 ^ grtater or better rigbt than he had wbt 

oonveys it to him i it would be contrary to all priacl|^e; 

Silt it does not reft mef<dy on thegenei^prfnciple i for if 

you look into all the book» upon eftoppelt you find it laid 

down^ that parties and privies are eftopped* and be who 

takes an eftate under a deedy is priry in eftate, and there^ 

fore nerer can be in a better fituation than he froHi 

vliom he tdces it. I cannot diftinguifli Parbr y. Mm^ 

mng horn this cafe, thoughit is the conrerfe. Ja a late 

.cafe in thia court (a), ITi/lmms Seijt., by an aUe aifument 

for a derifee, endearoured to conrince us that a xecerery 

was TOidbecaufe thei!: was no tenant tothtprsu^,' but 

it was anfwered for the hetr> Oat the A^at was tenant 

on tbe record, and therefore eftopped ffom difputbig the 

a ec o f ery, and the derifee confequendy waseftoppcd. In 

the cafe of Tnvham t. L^wren^f I 8mU. ^^6^ cited by 

fVyiiams m that argument, a ju<^ment in J^gfiidat 

againft tertenants, which recited the original jodgncnl 

as of the wrong term, was heM to be an eftop|>eL For 

thefe reafens the Defendant is as much eftopped ftom. 

fdeuding this plea te if he had been the otiginal leffee^ 

and confe<iiientIy the judgment on tliefo demurrers 

nnift be 

For the PlanotiC 
U) 8ce^^. 
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Roberts v.L amb^rt. 



Rfsto. 



QHEPHERD Serjt. had on a former diy tXntSmA a If after aAiov 
rule «j/P that die Defendant might be at liberty to pay commenced, and 
mto court oo the five laft counuof die Plaintiff's decla- xt^Lii^j^^ 
« into court, a ten- 

der 19 made of a fam for damages, with eofts op to that time, and refaftd, the Conrt 
will, on motion, permit that fom to be paid into conit, and ftruck out of the de- 
daration, and win MItfr sU ftblBctaeAl defts to be paid by the Flarot:ir. 
Although the PIslatiff goes for other caofti of aaion, than thofe on which the 

film i» tendered* 

ration. 




Roberts 

if. 
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ration, the fum of 31/. io/.| and that if the Pi^tifF 
fhottld accept thereof with cofts up to the 27 th day of De»' 
cemhr laft, he (hould pay the Defendant all the cofts in* 
LAMiiar. curred fince that time, the Defendant having on that day 
tendered that fum to the Plaintiff's attorney, and that if 
the Plaintiff {hould not accept thereof with fuch cofts, 
that fum might be ftruck out of the declaration. The 
fads upon which this rule was obtained, were, that the 
writ haying been fued out, the Defendant's attorney a]>- 
dertook to appear, and afterwards tendered the fum of 
thirty guineas, and the cofts of the zStion to that timet 
but the Plaintiff's attorney refufed to accept it, and af* 
terwards delivered a declaration; coniifting of eight 
counts, and alfo a particular of his demand, charging 
the Defendant with *the above-mentioned fum of thirty 
guineas for nine months' wages, and with a further fum 
of 68/. loi. for damages alleged to have been fuftained 
by die Plaintiff in confeiquence of the Defendant having 
improperly difmiffed him from his fervice. 

Sifi Serjt. (hewed caufe againft this rule ; he endea^ 
,voured to diftinguifli this cafe from that of Zeevin v. 
CowiUy determined here in the laft term, becaufe it did 
not appear but that the Plaintiff had in this inftance orip 
ginally demanded a much larger fum than had been ten* 
dered, and for other caufes of a£lion : he alfo infifted on 
the greaterdegree of delay which had taken place here^ 
about feven weeks having intervened fince the tender. 

Shepherd contrk. 

He Court made the rule abfolute. 
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Bell v. Puller and Another. May^. 

'T'HIS was. an a£kion of debt on a charter-party \ and A (hip was let 

the material parts of the declaration^ which fet out ^o freight for the 

the whole charter-party, were as follows. It was averred ^ ^^ a f mall carco 

of lead to P. and 
to bring home a return cargo, fbr which freight was to be paid at ii guineas a ton 
for the whole (hip's admeafuremcnt. If from political circumftances (he (hould be 
unable to difcharge her cargo, and confequcntly to obtain a return cargo, the 
freighters agreed to pay a grofs fum, lefs than the amount of the freight pir ton ; 
the (hip being prevented from difcharging, and the freighter fupplying no home- 
ward cargo, the mafter took in goods on freight, and brought them home together 
with the lead. The Court held that he was entitled to rccnve the grofs fum ftipu- 
lated, and alCo to retain the freight which the (hip had earned. 

If a Plaintiff Recovers a greater fum than he claims by his parttcttlar, and upon 
difcu(fion the Court fanAions the principle on which he recovers, and judgment it 
entered up accordingly, no obje^ion having been made to the exccfs above the 
partkolar, either at the trial or on the argument, tbc Court will not reduce the 
judgment to the fiiiB claimed by the particultr. 
. VOI..D. ' U that 
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ifrio. that the Pla'mtiflF, mafter of the American (hip the Rffi* 
^ ^^ "' lutiofif of 3or tons, Aen lying in the port of London^ had 
v granted and letten the faid flup to freight unto the De^ 

and iiboihcr. fen^ants, who had accordingly hired and taken the fame 
to freight for the voyage, upon the following terms » 
jBrft, the Plaintiff coyenant;)&d with the Defendants, their 
correfpondents, &c. that the fliip ihoidd be tight, '&c. 
and provided with all things neceflary for her intended 
voyage, and (hould immediately j^ and as foon as a Brktjb 
Kcence couU be procured^ receive on board from the 
Defendants about ^50 tons of lead, and the lead being 
put on board,, and the ihip difjpatched, flieuld imme- 
diately depart from London^ and^ wind and weather per- 
mitting, proceed to J^eter/burgh^ or &near diereuntoas 
fte could fafely come, or fome other port in the Btdtic^ 
where flie ceoid go with fafety without Ughtening, Ihould 
' circumftances render it unlafe to go to Piter/hurgh i. and 
then and there unload, and make a right delivery of the 
cargo fo loaded at London^ unto the correfpondents of the 
Defendants, agreeably to bills of lading, and that the 
PlaintiflF thereupon wmjM immediately ?eceive on board 
at fuch port of difehargej from the correspondents of the^ 
"Defendants, a full cargo of good^, not exceeding what the- 
^ip could reafonably ftow; and the cargo being fo 
loaded, and the fliip difpttched, that ffie fliould imme* 
diately, wind and weather permiuing, return to London^ 
and there make a true delivery of the cargo fo loaded at 
t. fettrjburghi or fuch other port iu the Baltic ad aforefaid^ 

mnto the Defendant) and fo upon fuch delivery and 
liifcharge end her voyage, the dangers and perils of the 
leas, reftraints of princes and rulersj (except ;n the cafe 
iherisinafter provided,}} and accidents by fire ud naT> 
gation excepted. And the Plaintiff alfo covenanted that 
ifie ihip fhould lay at her ports of loading-and unloading^ 
£fty running days in the whole, for tjiep^urpof^ qf jpftd-^ 
iOgaod uajoading the ve%eQiiPt oai|;oeS| the fame to 
14s cnmipcncfr 
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Mmmcnce aad be compuied from the day of the flup 

being ready to receiTe pn boaxd her outward caigo, and 

Vhenfuchc^go was put on board, commence again on 

her arrival at Pe^Jburght or at fiich other port of dJf- ^^i"-**** 
t . • *» , . and Another* 

charge m the Bofu^^ and r^pott at the cuftom-^houfe, an^l 

ta notice given to the corre^^dents of the DeficD^ianta^ 

of her being ready to unload; and when the cargo va» 

iinlo^dedj cwuneoce again when the (hip was r^y to 

receive on Uiard |i^r retfim cargo, ^d on the day fudi 

caigo wa? loaded and put On 4)qard, an^ the faid ihy 

ready to depart, commence agam on the diqr of her ani^ 

▼al and repoit at the cuftom-houfe at 4fer port of dif« 

thaiTge for the £»|d returp cargo, and on notice given of 

her bfipg ready to fioload j and ib contitiue lentil the ' 

whole of the (aid Liy days (hpuld be fully ended; in 

tonfideration whereof, the Jbefendants covenanted to 

j^rocure for the fhip a Brit^ licence, and mt only to ]oa4 

and p)it On board 150 tonsof lead at London^ s^pd on t{i^ 

flup's;urrival at PettrfiMrgh, or at fuch other port in die 

Baltic^ to unload and receive the fame from on boards 

and tbereufon put on board fucb rgtum cargo, and on the 

arrival of the Ihip at London, to unload and receive tho 

fame from on board, but alfo to pay the Plaintiff in fuU 

for ibi friight or hire of ibi Jbip, at the rate of 1 1/. ti/« 

fierling per ton", Anuriean regifter admeafurement, and 

which tonnage was agreed to be 304^ tons, together with 

tol. percent, thereto for primage, and a hundred guineas 

as a gratification to the Plaintiff, as mafter, for his care 

^d attention to the cargp during the voyage ; the fame to ^ 

be paid immediately upon a true delivery of the return 

cargo at London, by approved bills at two iponths' date 

from the report of the yeflel at the cuitomJipufe. And 

the Plaintiff covenanted. that if political or other cir* 

cumftances ihould prevent the (hipping a return cargo, 

0* difcharging the pi;itward cargo, that the pcfendants 

^pd their correfpondents fhouldbe at liberty to detain the 

V 2 ihip 
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f 8io. fhip at Peterjburght of at fucli other p6rt iii the BaltiCf 

the fpace of 40* running days in the whole, after her ar- 
rival there ; and the Defendants covenanted that after th^ 
fliip (hould have remained af Peterjburgh or at fuch other 
port in the Baltic 40 running days without fuch outnvarl 
cargo being unloadedi and confequently %vithout the return 
cargo being loaded^ th^ Plaintiff (hould be at liberty to rt-' 
turn with hisjhip to London, or any port //i England, and* 
that upon her arrival at London, or in any other port in 
England, they would pay the Plaintiff 2700/. fterling, 
together with loLper cent, thereon, and loo guineas a? 
a gratificdtion tohinl asmafter; and it was moreoyer 
agreed between the parties, that if the fliip ihould return 
with a cargo, and without convoy, (he ihould touch at 
Dundee or Leith for the purpofe of obtaining frefh clear- 
ances, and convoy for London. Provided, that it (hould 
be lawful for the Defendants and their correfpondents^ 
fee. to detain the (hip upon demurrage, in cafe (he (hould 
not be completely unloaded, loaded, and Anally dif-* 
charged within the time limited, 20 or fewer running 
days in the whole, over and above the 50 running days 
thereinbefore mentioned; for which demurrage days 
ihc Defendants covenanted to pay after the rate of ten 
guineas per day. And to the true performance of the 
premifes the parties did feverally bind themfelves, efpe- 
cially the Plaintiff, his (hip, her freight, and appurte- 
nances, and the Defendants the goods to be foaded on 
fioard the fame, reciprocally unto each other in the pcnaf 
film of 5000/. And the Plaintiff protefting performance 
on his part, and non-performance on the Defendants, 
averred. That the (hip being tight; and provided with all 
filings neceffary for her intended voyage, did receive on 
toard from theDefendants the cargo of lead ztLondonj and 
thereupon therewith failed for and arrived at PeterJburgU 
•r as near thereto as flie could fafely come^ and that the 

'" (hip 

4. '^ 
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Slip was then and there ready to have unloaded and made 1 8 1 o, 

» ,true deU-Tery and difcharge of the lead to the cor^ -"-' 

refpondents of the Defendants^ and to have received on 9. 

board a full and oomplete cargo ; and the Plaintiff then h a^^^ 
and there gave notice of the (hip's arrival to Meflrs. ^n- 
derfon and Moberlyy the correfpondents of the Defend* 
ants; yet the Defendants did not» nor did their cor* 
refpondents^ receive the lead from on board, nor load and 
put on board any return cargo, nor did they require or 
direfk the (hip to go to any other port in the Baltic i and 
thereupon the (hip remained at Peter/burgh for 40 run* 
ning days, without fuch outward cargo being unloaded, 
and without any return cargo being put on board by the 
Defendants, or their correfpondents. And thereupon 
the PlaintiflF did afterwards, and after the expiration of 
the forty running days, return with his veflel to and af* 
terwards arrive zt' Loudon^ with the faid cargo of lead on 
board for the Defendants. And he affigned for breach 
that ^he Defendants did not pay him the fum of 2700/. 
fterling, together with 10/. per cent, thereon, and 100 
guineas as a gratification to him as mafter, nor had they 
in any other manner paid or fatisfied him for the faid 
voyage, or the. freight of the ihip ; whereby an a£lion 
had accrued to the Plaintiff to demand the faid 5000/. 
penalty, parcel, &c. There was alfo a general count in 
debt for freight, and a count for 161 7/. 11/. upon an 
account dated. The Defendants pleaded, ift, the ge- 
neral iffue ; and ^dly, to the firfl count of the declara* 
tion, that political circumllances did prevent the (hipping 
a return cargf on boar4 ^^^ Refolution^ and difcharging 
the outward cargo from on board her, in the voyage by 
the charter-party agreed uppn, by means whereof the 
Plaintiff at the end of the 40 days, did, without any de- 
fault of the Defendants or their correfpondents^ but in 
confequence of the faid political circumftances, return 
with the fhij[) Refolution to London^ without bringing back 
U 3 return 
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a return cargo to the Defendants, bfteafonwbereofjiak^ 
' according to the true intent and mealning of dkeckaiteFi 
partfi theve was juftly due to die Phindff from die De? 
^aiad Aoother. '^^'^^^ ^ refpeA of the charter-party and voyage only 
the fum of 2^ool. fterUi^, togedier with %ot. pet cenL 
fhereon^ and loo guineas as a grad6cation to the Fhin? 
tiff as mafter : Ifut (hat the Plaintiff at tbe due of fuing 
forth his origmal writ^ waS indebted to die Defendant 
ip a larger fum^ to wit^ in 3500/. before diat time by tfai 
Pfatntiff had and received to the ufe of the Defendanti^ 
which they ofiered to fet off. The Plaindff» after proteft^ 
ing that the faid return of the faid fliip Was not withool 
any default of the Defendants^ as in that plea -is men* 
tkmedi repKed to the laft p|e», that he was not indebted 
to the Defendants. The Phuntiff delirered under a faoi- 
mons a particular of his demand, in which he cbdmed 
a balance due from the Defendants to the Plaiptiff| 
arifing as^ under ; 

To freight of 304! j tons per (hip fte^ 

folium f at 1 1 guineas per ton( 
Primage, joLferce^i » 
Gratificadott » - •• 
Charge^ attending the le^ 

<^''* £• ^* 

By amount of ^ight from 

Thomtoffs and Bdyley 29^2 13 
By '5 tons of hemp, of 

thePhdndff*s - 295 o 
Add 5/. per eeni. fp» prt* 

mage, inft6ad of 10/. 

/^rri^»/. sdlo^ed - >H 7 
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Due tp Captain Bdi 
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Upon the trial of this caufe at the Gii7</&ii/ fittinga fSio. 

after Trinity tenn 1809, before Mans fie d C. J. it ap- *^^^ ^ 
peared that on the arriral of the ^flel in Ruffiaf the ftate o 

0f that country was fuch diat the veffel was not per- J toother. 
mitted bj the goTemment to unload the outward cargo | 
that the mafter addrefled himfelf to Meflrs. Anderfcn and 
Mohrfy, the Defendants' ^correfpondent^ there^ for di- 
teQions what he fliooUdo, and they refufed to give hint 
any: that thereupon^ after waiting the 40 days, and 
having done his be(t endeavours to obtain a return cargo 
thae^ he fet £iil and called at Stockholm^ where he tooK 
m a quantity of hempi which he ftowed on the lead ; the 
hemp belonged chiefly to MeflTrs. Thornton and Bay/ej, 
horn whom he received for freight the grofs amount of 
1278/. o/. 9</.. and he (hipped a fmall quantity on hi^ 
own account^ the freight whereof was of the value of 
225/* together 2503A or. 9^. In order to obtain thi^ % 

freight^ he waited at Peter/iurgt feveral days after the 
expiration of the 40 days, and incurred expences to ae 
confiderable amount. On his arrival in England^ he de««* 
livered the lead to the Defendants in London^ and required 
payment of the whole freight that would have accrued 
upon a complete homeward cargo, oflFering to give thtf 
Defendants credit for thehomeward freight he had earned ; 
but ihey refufed to pay upon that calculation. The jury 
found a verdi£i for 3121/. 14/. 6d^ compofed of the 
flowing items: 

£■ '. ''. 

The dead freight homewards « « 2700 o o 

Ten per ant, thereon . - - 270 o o 

Gratuity to the mafter - - * 10$ o o 
Expences incurred in bringing the lead to 

f^endm - - • - 46 14 6 

3121 14 6 
U4 ' ^ft 
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x8io. Be/l Seijt. in the enfuing Mkbaelmas term obtained a 

^ » ' ^ rule «5ff that the verdi6i might be reduced to 6 1 8/. 1 3/. prf. 

9. by dedu£ling from the amount found by the jury alt 

and^oothcr. ^^ freight which had been earned on the homewarA 

Vopge. 

Shepherd and Vaughan Serjts. in the fame term (hewed 
caufe againft this rule. The nature of the contrad it 
this 2 the PlaintifF agrees to carry out this lead to Fderj- 
burgh for nothing, and he looks for his profit to his home- 
ward Toyage ) the compenfation for which is calculated 
' in two methods, according to the fuccefs which the 
freighters may have in obtaining a car^:*in the event 
of their failure, the freighter is to pay the ihip owner 
the lower fum of 2700/. only, in the nature of liquidated 
damages on a breach of the contraA ; but in that cafe the 
(hip is free for the owner to employ her in any numner 
he pleafes ; it is the price of a mutual'releafe from the 
^ntra£lt in the event of the freighters procuring 1 
cargo, they are to pay, not according to the quantity of 
goods {hipped, but according to the whole admeafure^ 
ment of the (hip's tonnage, whether they (hip moK good« 
or lefs I in that cafe, indeed, but in that cafe only, is the 
whole (hip hired by the Defendants, and theirs for the 
homeward voyage. The circumftances which have oc- 
curred were unlocked for when the parties framed this 
inftrument } they did not contemplate that there could 
be a return cargo, unlefs the outward cargo was firil dif« 
charged s their language is, if (he is not enabled to dif* 
charge her outward cargo, confequently (he will not be 
able to bring home a return cargo. And they have not 
even ftipulated that on the lo(s of the fale of the out- 
ward cnrgo, the Plaintiff (hall bring back the lead, nof 
dire£ted what (hall be done with it. But in fad he does 
bring home goods on freight, and what is material to ob- 
ferve, he fpontaueoufiy brings the lead home alfo ; which 
• 8 perhaps 
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perhaps is Efficient to entitle the Plaintiff to the full 
freight of eleven guineas^ ^ ton. At leaft this either is 
a return cargo^ or it is not. The Plaintiff is willing to 
give die Defendants their option, whether they will 
confider the homeward voyage as theirs or not, if they 
do, all the earnings are theirs, and he will giye them' 
credit for the freight received, but in that cafe they mull 
pay the full freight of 1 1 guineas per ton for the home- 
ward cargo, and the demurrage and other expences in- 
curred in (hipping it ; for if they moU have the benefit of 
the fliip for the homeward voyage, they muft pay the 
rent of it, and the price of a return cargo. But if they 
do not t\efk this, the Plaintiff has a right, upon the ro-, 
turn of his fliip from this fruftrated voyage, to (land ou 
his covenant, and to receive the 2700/. dead freight, and 
to do as he will with the fhip on the homeward voyage.* 
But in the fecond alternative, there can be no fet-off > for 
ihere was no debt due to the Defendants, unlefs they were 
freighters of the (hip homewards; and if this money 
were ftill unpsdd, they could not fue the owners of the 
hemp for it, except in that charafter, which by their plea' 
they difclaim: they muft either wholly renounce the 
homeward voyage, or acknowledge it with all its confe- 
quences. It is true that in Puller v. Stam/brii^ I'l £a^^' 
332./ a cafe on a policy, which arofe on a fimllar char- 
ter-party, and under circumftances in a great meafure 
fimilar. Lord Ellenborougb. C J. afl\imed, that Meffrs.' 
TtdUr were entitled to the fum earned on the homeward 
voyage, and that it might be* fet off againft the dead 
freight ; .and T^e Blanc J. fays, " the lofs has been evi- 
dently diminifhed pro tantoj by the freight earned from 
StoekholmP But there is an important difference between 
the two cafes: for there the captain afting for the beft,- 
and making himfelf agent for the freighters, fold the lead 
at Stockholm^ and took in a return cargo : here the Plain- 
tiff a&ually addreffes.himfe}f to the defendant's agents 

at 
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kt Pmr/burgh^ and diejr renounce die honie^avd Toy^ 
and it is not till after he has ftaid the 40 days^ and \sA 
perfonned eYery thing ftipulated bj the chaner^partjt 
that he prepares to take in a cargo on his own acoount. 
But there was a circumftance w'hich was not adverted ta 
liFMeflh. Puller adopted the ads of their captain^ asd 
the homeward voyage^ they did in efie£k fldptfrstun 
cargo, and then the freight received might be piopeiiy 
fet off a^inft tiie freight due for the homeward vey^) 
but in fuch cafe lol.fir ton was the freight due fbr die 
homeward voyage, whereas thofe learnt judges fedl^to 
have conGdered that in no event was move to be f»d. 
ih^Si the 95Q0A dead fre^;ht, which was not the ofe, 
There^ however, the point was at molt only incideatsdlj 
mid collaterally decided i and moreover^ it does not ap- 
pear that the queAion ever was raifedb7 Ae cottitfeliaod 
the mtereft ofMeBrs, Puller did not require that it ftoold 
be raifed | for it was indi^erent to than : therefcm the 
point lipt having been difcufTed, the dccifion is entided 
to the lefs weight. [M0nsfieUC.L2ndHeatih Might 
not this be dedufled without a fet-off i if money, re< 
ceived as this was, without the Defendants' knowledge 
or privity, canbe ^nfidered as money received for diem, 
is it not payment to the PlaintifF/r0 tan^ f and may it 
not be given in evidence on pU debet /"} Or at a]l events 
the Pefendants muft repay the demurnge, and other 
expences which the Plaintiff has incurred in obtaining 
snd (hipping this ^ditional cargo; the amount may 
properly be referred to one of the fpecial jury to afcer-. 
tain. 

BeficMtri.. By alking for the demunuge iilained 
after the 40 days, the Plaintiff has in efieA conceded that 
the freight earned belongs to the Defendants. Some« 
thing is due for demurrage, but the amount ought to 
bdTe been fettled by the jury} the Defeadaiit% however. 
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irill make no techmcal objedioxlon that account. Thf |8|o« 
tranfa&ioR b this: the lead U (hipped for Ruffiat if ^^ll 
ibid there^ the Defendants will be in a fitoation to pur* v. 

chafe there with the proceeds ^ return cargo. But it is and Adottar 
known that they probably may not be able to land the 
(Cargo there ; if it is not landed> the lead muft be brought 
back, and this will be a lofing adventure* Things being 
foy the I^laintiff and Defendants enter into this charter^ 
party, which ftipulates, that if the Plaintiff goes to Ruffim 
^d fiUs^ (for going thither only is not (ufficient,) the 
Defendants will pay 1 1 guineas /#r tpn^ but to iecure the 
captain from lofii by his voyage, though the Defendant^ 
themfelves may lote, they will ^ve him 2700/. It il 
clear that the Plaintiff is not entitled to the 1 1 guineas 
per ton \ for the covenant is, that the Defendant on the trutf 
delivery of the retjim cargo, dut is, a cargo bought ^ith 
the proceeds of the outward cargo will pay n guineas 
fir Son. The banging home a return cargo, therefore^ 
boug^ with the proceeds, is a conditio^ pre<^edeiit to 
the II guineas becoming due, and the event has neve? 
happened on which it was to aiecrue, nor in the declara^ 
tion does the Plaintiff go for it. Much has been faid 14 
Aid cafe of dead freight. The ufual ^icceptation of which 
is, a fttln paid as a compeniation for the omiffion to fup4 
ply freight, when a ihip returns in batlaft. But tMs 
^rter^party does not contemplate the circumltance of 
fetinmmg empty} it is not faid, if the fhip returns in 
ballaft you (hall have ayoo/., b^t if (he returns tvitbom 
pnhfiJing the Uai^ the Plaintiff ihall, have the 2700/, 
{MMsfieli C. J. The ftipulation is, that the 2700/. fliall 
aUb be paid, in cafe circumftances ibould prevent die 
(hipping a return cargo, whiqh will include the cafe of 
letumii^ in baUaft.] The (hip did retufn wifliout eithet 
unloading the lead, or (hipping a retium carg6 } in which 
pafe the Pkuntiff is to receive 2700/. only, and he has 
|;ot| DOtwithft^ding the prefant ri4e» the whole of that 

fam. 
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i8i#. f«m. The queillon then is, what the Defendants hara 

for th« 2700/. ? Wherever a fliip is* chartered at a fpc- 
Cific fum for the voyage, without relation to the quan- 
tity of goods to be carried, the contrail is, as Lord 
/fimfwrVir Chancellor fays in 2 Ath, 621. Paul "^n Birchf 
cited by Mr. Abbott^ Onjbippwgy 3^ edit. 293, rather a 
contraft for the ufe of a Ihip for the voyage, .than for 
the freight of the goods. This, therrfore, is an abfolute 
contrail for the letting and hiring of the ihip for a clear 
▼oyage out and home ; whether one fum or another fum 
Ihall be paid for it, depends on a certain event ; but whe- 
ther the one fum or the other fum becomes payable, the 
Slip is the Defendants' for the voyage, and whatever a- 
fual advantage may arife tlierefrom, belongs to him who 
has hired it for the voyage, not to him who has let it 
As if a man (honld hire a houfe, to pay one rent in one 
pvent, and another rent in another, if any profit is made 
in the mean time of the houfe, the tenant mull have the 
benefit thereof. Although the Defendants could not 
have compelled the captain to take thefe goods onboard, 
yet, being put on board, they are there for the benefit of 
the Defendants, who would be put in an awkward fitua* 
tion,if this Court Ihould decide, in exprefs contradidion 
to the decifion of the court of King's Bench, that .tht 
freight earned is not to deduced. {^Mattsfietd C. J. and 
Heath J. The point was not argued before B. J?.; the 
COUJifel never took the point.] In Abbott ' On fiifping^ 
3 ed. 195. a French ordinance is mentioned, which di- 
re&s that if the (hip be freighted by the great, and the 
merchant do not fumifh a full loading, yet the mailer 
fliall not, without his confent,- take in other goods to 
complete the freight, nor without accotmting to the 
freighter for the freight of fuch goods. So here, 
this ihip is hired by the great j the matter, according to 
the principle of this ordinance, which is the equity of the 
«afe^ ought to account for this freight. 

Qur* adv. vult. 
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• ' Mansfield C. J. in HUarj term deliTered the opiiion 
of the Court. 

This is an a£lion brought on a charter-party of a 
▼eiy fingular fort : the demand is for 2700/., by a tech«* 
nical phrafe called dead freight : the Defendant infifts 
that he is not bound to pay the whole of the 1700/., be«^ 
caufe the Plaintiff^ as the owner of the (hip, acquired ^ 
fbme freight, for goods, which lie procured to be loaded 
on board at Peter/burgh^ and brought to England •• and 
the queftion is, whether the Defendant is entitled to 
4nake any fuch dedu&ion, or whether the Plaintiff is en- 
titled to recover the whole of the 2700/. The dedans 
tion ftates that the owner, the Plaintiff*, let the vefTel on 
a charter-party to go to Peterjburg from London^ There 
is a covenant that the ihip ihould be tight, &c., and that 
Ihe ihould take on boaxd 150 tons of lead, and carry th« 
iame to Pfttrjburghy or as near as Ihe could, or to fomc 
other port in the Baltic where flie could go without light-* 
•ning, and would immediately receive on board a cargo 
of goods, and immediately proceed to London. The 
fliip was to Xzy Vit Ptteffiurgb 50 running days in ihe 
whole. The Defendants covenant to put the lead on 
board, and to procure and put on board at Peterjburgb or 
(bme other port in the Baltic^ a homeward cargo ; to pay 
IxA lis. per ton freight, 10 per cent, primage, and 100 
guineas gratuity to the captain : ' it was provided that if 
political or other circumftances fhould prevent the De* 
fendants from {hipping a return cargo, they might detain 
the ibip at Peter/burgh 40 days after her arrival, and that 
ifter (he had laid 40 running days without her cargo 
being unloaded, and confequently without a home cargo 
being loaded, the Plaintiff Oiould be at liberty to return 
to l^ondon or any port in England^ which is an extraordi' 
nary part of the contra£t. Such was the cafe, that the 
Ru/Jian government would not fuffer die outward cargo 
to be unloaded -, and m tha; events after the 40 xunning 

day» 
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6tj$ W expiced» and the Pisuntiff was atlibeitj to vi* 
turn to England^ he acquires freight. It is rerjr eaLtmc^i^ 
dinar^ diat the chaster-pavty contained no covenant to 
bring back the lead tolMuhn in cafe of the non^Every at 
Fdtrjkwrgb / for the iead would probably be worth much 
%efg sut Plpttoutb^ or any other dift s^it port, than in Londomt:. 
Ilowever the %^ool. is to be paid on 'die lead being de* 
livered at any port in England. The objeft of die Toy^ 
age was the return cargo.- The (hip was to carry 304 
tons and fome decimals, at the freight of 1 1 guineas peif^ 
ton ; and the freight of a full cargo, at this rate, would 
have mudi exceeded 2500/. Since the homeward cargo 
oouLi not be obtained, the Defendants were, I fuppofe^ 
to have tfa^ lead brought back, though it is qot fo ex« 
prefled 1 and it may be conjeAuoed that the reafon why 
the deed is fo inaccurately drawn, was, that the parties in** 
£srred, that if the lead {bouldnot be unloaded, it would 
CQine back to Landm on the £une terms on vdbieh thfl^ 
j|)iip wQuld reti;^m empty in cafe there was fio retm 
oatgo; but that is inconfift^nt with the other danfe^ 
which makes the dead freight payable on the (hip's ar« 
rival at any ppft in £nglmd{a) s for certainly the. char- 
ter«9arty impofiss on the Plaintiff no obligation to bring 
back the lead to L9nd$n» This makes it a very extraor^ 
dinary cafe ; and none of the cafes mentioned by Mr^ 
jdihtf or elfewhere, apply to afford a rule for the prefent 
cafe. Becaufe, even fuppofing that die cfaptain is bound 
by his covenant to bring back the lead for the 9700/., it 
is nothing more than a oontiradl to tiring back a certam 
quantity of goods, not ii^eed according to a rate of 
freight proportioned to any certain bulk or weight, but 
merely as a waggoner might agree fof a gfofs fum fo 
carry goods in his own waggon from London to SxeUroic 

(a) Sb^herd dated the rca- the licfoce obtuaed, whidh 
fon of this to be, that the char, were to return to London <nr 
ter-pmy copied (be terms of any other port in England. 

elfewhere. 
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elfevfaerv. Now confideriag this as a mere cootnfi to if to* 
faring certain goods to Bt^Uni, I fee no reafon.^j the 
captain may not ^m wha^ ette he can by taUa^ other 
goo4s pa hoerd {or his own benefit. In common cafes 
of charter-parties^ these ufiiaUf is a coxenamt that :dke 
freighter will fupplf a certain quantity of homewardi 
freight at the foreign port^ and if he does not^die Plata* 
tiff has Ins aAion on the covenant againft him* But fup* 
pofe^ inftead of leanng &e damages open, he ftipulates» 
if I carniot proride a cargo for yon^ I will pay you fo 
much^ woidd not die owner in Aat cafe have a right to 
take goods on board for his own account ? His Ihip is 
at full liberty for him to make any other profit of| and 
in fuch a cafe he doubtlefs would infift on more or lefe 
liquidated damages^ according to die diance he Joti^iaw 
of getting freight home from die placewhere he was goii^: 
he would raifeor lower his demand aQC<irdingly : and i» 
fuch cafe X fee no reafon why the perfco who Juid 9kf^ 
hted to pay fudi liquidated damages, ihoiild be difehargedl 
from any part thereof on account of the profit which 
die naintiff might make by the cargo fiipplied by any 
other perfon. I was at firft much ftaggered by the cafr 
in the court of King^s Bench, whidi is very fintilar y but 
there the captain did not bring home the lead, but in^- 
ftead thereof went to StocUolm, and there fold the lead^ 
and got other goods and brought them home. The Plaintiff 
diere called on the infurers on a very lingular infurance^ 
not of th^ Ihipt freight, or goods, but it was diis f we 
the underwriters agree to pay a total lofs in cafe the fliij^ 
is not allowed to load a c^rgo at Peterjburgh. Utia was 
in effed an infurance of the voyage \ there Mefirs* Piif- 
&r demanded the fum of 7500/., thinking they were 
bound to pay {hat to the owner; but if was faid for the 
Defendant, uo, he is not obliged to pay the whole, but 
die wlKple» dedttOing the freight which the captain ob^^^ 
tuned at SioMlm. This ftrong difierence fubfifts be^ 

twee&.^ 
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tween the two cafes : there the lead was the property df 
Meflrs. Puller^ but the lead was not brought hack, it was 
fold at Stockholm i and for aught that appears, the means 
which the captain had of obtaining any freight at 
Stockbolm, might arXe from the ufe he made of the 
lead there: and on that account, perhaps^ the Court of 
King's Bench might think that the captain, who had not 
been authorized or dire£)ed to a A thus, but had done all 
this for his own benefit, fliould not be endtled to that 
profit, leaving the underwriters to pay the whole 2500/. 
But in this eafe» on the heft confideration, we tlunktbt 
the Defendants are not entitled to dedufi: from die 
a7oo/. the profit which the captain made. Something 
was faid) that if a full return cargo had been proridedi 
the Plaintiff wotkld have got more than he will now get 
by the 2700/. together with this freight ; but the Plain- 
tiff has faid, pay me what you would have paid if a 
full return cargo had been obtained at Peterfin^rgh^ and I 
will allow, the return freight out of it. I do not know 
how that would leave the balance ; it is a matter of cal- 
culation } but however fince it has been rejeded, the 
Plaintiff is entitled to his 2700A The rule therefore 
which has been obtained for reducing the damages from 
3121A idr. 6i.\o 618/. 13/. 5^. by dedu£ling the return 
freight, muft be 

Difchargci 

^ The Plaintiff having entered up judgmenrfor the fum 
of 3121/^ 14/. 6 J. found by the verdift, ^^Serjt, on 
this day moved that the judgment might be reftrainedto 
the fum claimed by the bill of particulars^ which was a 
bahnce of 1617/. 11/. only. If it had been underftood 
jat the trial, that the Plaintiff was proceeding to recover 
91 greater fum than this, he would not have been per- 
mitted fo to do. He will now obtain as the whole pro- 
duce of liis voyage 5523/. 16/., whereas if the Defend- 

^ ' aatl 
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ants had fupplied him with a fuU return cargo^ he could 
liot have been entitled to more than 401$^. izr. 6d. 

Jhi Cmtt obferved, duU in an earlier ftage of the caufe 
the Defendants had rejeded the Flaintifiti' offer to put 
the cafe on the (ame footing as if thej had provided a 
fUl homeward cargo, and they muft now abide by their 
ele£lioiu It was hard enough to tie up a Flsuntiff at the 
trial by his particular s and although he had here gone 
beyond it, he had obtained no more than the judgment 
of the Court gave him, and no injuftice was occafioned 
by the excefs : they therefore rejected the application. 
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CRinCKBHANK V. JaNSON. 
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M^HIS was an a£lion brought upon a policy of infurance Under a poliqr 

« at and from Jamaica to London:' The fliip was f • »<* ^f<>« "^ 
" warranted to fail after the lath of January^ and on or ^^^*^ /^ ** 
before the ift of AugufiP Upon the trial of this caufe moving from 
at GuildbaU^ at the fittings after Hilary term, before port to port ia 
Mansfield C. J. it appeared that the veffel was at anchor *« **« *^*"* 
at port Maria, in the ifland of Jamaica^ for the purpofe 
of jtaking in her cargo. Port Maria is confidered as* a 
very hazardous ftation for (hips ; and as foon as the vef- 
fel was completely loaded, and before the lath of Janu* 
ary, the mafter failed for Port Antonio, an accuftomed 
rendezvous in the fame ifland, intending to wait there for 
convoy. In going thither the (hip was loft. The De- 
fendant at the trial contended that the moving and put* 
tbg the (hip within the dangers of the fea before the 
the i2thof /ofitiarjr, was a breach of the warranty^ which 
put her out of the jprotedion of the policy. The jury, 
however, found a verdi A for ^e Plaintiff. 
▼OL.IL Z Lens 
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x«io. Lens Serjt. now moved to fet afide the Terdia iBd 

have a new triali upon the grqund that this was not a lofs 
within the policy : but the Court held that there was no 



Cruickskamk 

V. 

Jan son. ground for the motion, and that under die word at^ a Ikip 
moving from one port to another in the fame country is 
prote£led, and they refufed to grant the rule {a). 

(4} CafJiJcn V. Ctr^ai^t s BL 417. aee* 



7^^a) 



cPJO. 



^ ^ • Ma3 «o. SCTTON V. BuCK. 

fy. ^ ^oflcflTion of a 'T'HIS was an aftion of trover for divers quantities of 
"^ Aip unc!cr a A ^.^^^ ^^ j ^^ materials. It was firft tried at the 

traistfipry void for ^^ ^„ ^' ' _. « . r «^ ^.. ^ t 

non. compliance Norfolk fummcr afiizes i*8oy before Mansfield C. J.| 

with tbe regtfter when the Plaintiff's cafe appeared to be this. The ihip 
afts.is a fuflicient Springs with her cargo, belonging to Gardiner^ a merchaitf 
aoatoA a ftranser *** London^ was ftranded On tlie Blaieney Sands on the 
for parti of ihe Norfolk coaft. Gardifter went thither and fucceeded in 
fliip, Whig faving the cargo. On the ift of March by agreement, 

P «r IT • P^'^'^y ^ writing and partly in parol, he fold the veffel as | 
dcr a general ^^ ^*y> teing tlien a complete bull, to the Plaintiff for 
bailment, is a 6go/. which the Plaintiff paid him. Gardiner fold her as 
fuActent title for ^ {hip. A bill of fale was executed, but it could not be 
a Plaintiff iotro- . ^ - % r t » . #■ t. * 

^^ proved at the trial on account of the ablence of the at- 

The Plaintiir tefting witnefs, nor was there any evidence of a regiftra- 
bought ndpaid tion, in compliance with the regulations' of the regifter' 
edVn the Eneiii) *^^* *^^ Plaintiff for fome days fuperintended the b- 
coaft, battbe 

transfer was not regular : he tried to fkve her, but flie irent to prcccs ; the Defend- 
cnt poflefied himfelf of parts of the wreck, which drifted on his hxm : hdd that 
tbe Plaintiff's pofifeffion enabled him to. recof sr for them in trover. 

The lord of a manor is not entitled to ialv^sle for taking, agaipft the coofeotPC 
the owner, and prcierving, parts of ^ fiiip thrown on his manori when the ienraoti 
of the owner arc there to take care of it for hin. 

bcfTS 
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bours of 18 men and two carpenters, whom liekept on ^ fSio. 
board from the 2d of Aftfr^ till the i8th, conftantly em* 
ployed in endeavouring to get the (hip o£F, and with 
confiderable hopes of fuecefs ; but at the end of that time 
Ae fliip went to pieces. He then by his agents endea- 
Toiued to preferre the wreck, and advertifed it for fale 
by au&ion ; fome piece$ of it floated away, and a part 
drifted on the Defendant's farm, where the Defendant 
coUedled it and carried it home in carts ; the Plaintiff's 
agents claimed it, and the Defendant refufed to deliver 
it, but (aid he (hould carefully prefenre it f6r the right* 
ful owner. . There was evidence that the Defendant 
broke up thofe parts of the wreck in an un(kilful and 
injurious manner, 'by fawing off the beams^ Mans* 
fold C. J. nonfuited the Plaintiff, without any queftion 
refpe&ing the damages thereby occafioned, upon the 
ground that the veffel was fold as a (hip, and that regif^^ 
tration of the transfer was neceffary to conf^ any title on 
the Plaintiff. 

Selton Serjt. in Miifkaelmai term had obtained a rule 
mfi to fet alide the -Honfuit and have a new trial, upon 
three grounds, ift, That this was a wreck and not ai 
(hip within the fcope of the regiftet ads, and that regifs 
tration of the triwsfer was therefore unneceffary. adlyi 
That in trover it was unneceffary for the Plaintiff to prove 
any title at all, for that a Defendant in trover is by laW 
prefumed to be a wrong doef till he ihews the contrary. 
3dly, That even in an adion founded on a contract, it 
would not be neceffary to produce this evidence ;, but if 
it were neceffary to (hew any title, the bare poffeilton, 
which was proved to be in the Plaintid^ was title fu£^ 
ficient. 

Pechvell and Prtre Serjts. in Hilary term (hewed caufe 

againft this mle. This was a perfeft (hip when fold, as 

X 2 the 
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liio* the Plaintiff by hisowncafeand by his a&s has admitted; 

*g - ■ for 1 6 days after thie fale he was in poffeffion of her as a 

V. {hip, and treated her as fuch with great hope of laving 

Buck. j^^ ^ ^^^ ^^ adventitious circumftances of narrow tides 

and adverfe winds which occurred fome weeks after- 
wards, cannot alter the ftate of things which fubfiftedat 
the time of the fale. If regiftration was notneceflary in 
this cafe, it will follow that it is never neceflary, unleft 
at the time of the fale the ihip be afloat, feaworthy, com- 
pletely well found, and in no ftate of inunediate peril 
No other line can be drawn. This cafe is not within the 
indulgence granted by 34 6. 3. c. 68. / i6l on which it 
will perhaps be contended, that this Qiip never returned 
to port, and that therefore the ten dsrys after her return, 
within which the transfer muft be regiftered^ never be* 
gan to run j for by reference to the antecedent words of 
the fediioii, it aj^ars, that the latitude of ten days is 
given only when the {hip is abfent, fo that an inJorfenunt 
$r certificate cannot immediately be madet but here no fuch 
impoflibility fubCfted } for the buyer and feller were bod) 
on (hore on the fpot, with accefs to the {hip's certificate, 
and both might have regiftered it, and the indulgence was 
therefore not neceflary. There are alfo other requilitei 
not at all dependent on her return to port : by/. 14. every 
transfer muft be in writing ; this agreement was partly 
; in writing and partly by parol. In 2 Eaft^ 399. Mofr 
V. Cbamocki it is held that the title vcfts in the vendee 
only from the time of complying wi^h thefe requisites, 
adly, The pofleflion is not fufficient title. The cafes of 
Mofss. MUlsy 6£aflt 145., Robert/on v. French f 4 Eafif 
130., Camden v. Anderfon^ 5 T. if. 709., Thomas y.FojU^ 
5 Bfp. ZZ*t relate to the point ' The regiftration of the 
transfer is not required with a view to the fecurity of diQ 
title of individuals, but for purpofes of public poUcyi 
and the ftatute makes the transfer void, not as between 
t^e panics Qply, but as to aU the worU» U to any one 
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agamft whom the PlaintifT may declare in trover. This x8io. 

was fully fettled in thecafe of Wtjlerddl v. Dde^ 7 T. R. 
306., which arofe foon after the pafllng- of the a£^, the 
intent of which is well f&ted there in the judgment of 
Gr9f€ J. : but the end of the ftatute would be defeated, 
if fuch a transfer as this would fufhce : and the queilion 
can hardly arife in any cafe at all, if it is not competent 
to diicufs it in trover, for the title to fliips is more ufually 
tried in that form of aflion than in any other. In trover 
the pofieffion is only important as affording a prefump- 
tion of property, but like any other prefumption it may 
be rebutted, and here it is rebutted by the PlaintiflFex* 
prefsly (hewing that the fliip is the property of Gardiner. 
Independently of the regifter a£ls, a fhip is a fpecies of 
property the transfer of which cannot be evidenced ez« 
cept by written documents ; it is the largeft and moft 
valuable fpecies of moveable property ; it does not pafs 
by mere delivery^ as it has .o^ten been held in the cafe of 
part owners \ and there is no market overt for (hips. 
With relaticm to the effcft of the regifter a£ls, a neiltr trial 
would be ufelefs to the Plaintiff, for it would not enable 
him to prove th^t he Mras entitled to the (hip on the 21ft 
of jlfar^£,,when fhe caufe of aftion arofe; becaufe in 
Mofs V. Cbarnock it has been decided that the title accrues 
only from the time of complying with the requifltes of 
the regifter ad, which had not then been done 1 and to 
hold that trover could be maintained upon the pofleffion 
when it is thus accounted for, would entirely overthrow 
the cafes of Wefierdell v. JDo/r, and Camden v. Anderfin. 
Robert/on v. French does not affe£b the cafe, for that was 
a queftion whether the Plaintiff had an infurable interefts 
but there may be many infurable interefts (hort of the 
abfolute property in a fliip^ Befides, the authority of 
Camden v. Anderfin was not cited in that cafe, confer 
qiiently. it mu% not be confidered as overr4tled thereby^ 
)<^pr can the Pl^tiff ftand on ai^ fuppofed fpeci4 prpii 
X 3 P«rty, 
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xSio. perty, becaufe on his own (hewingi he claims the abfb« 

^T^'^^ ^^^^ property, and not a fpecial property. If therefore 

p. this a£lion can be at all maintained, it muft be on the 

Buck. piaintiflF's pofleffion of the materials', nof of the fliip } but 
the Defendant^ when he came to his cafe, would have 
proved that on the aift of March the pofiefljon was not 
in the Plaintiff, but in the Marquis Tawnjbend, the lord of 
the manor on which the wreck was thrown, and whofe 
tenant and bailifF the Defendant was. It fhereforv 
pannot avail the Plainti^ again to carry this cafe to \ 

Selhnj cifttrh. ' The queftion is decided by the fitua-? 
tion of the parties : the Defendant is a mere ftranger and 
wrong-doer, againft whom the a£Hon of trover may well 
be fupported on the pofleflionj without any title in the 
Plaintiff*. Secondly, if this were ap a£lion arifing on a 
contrad:, the Plaintiff' has fufficient title to enable him to 
recover. 2 William/ s Sound, i^y. JVilbraham v. Snows 
thfe note of the learned editor gives a full view of die 

• grounds on which trpver may be maintained. It lies 
either on an abfolute or on a fpecial property. If the 
Plaintiff' had not the abfolute property, at leaft he flood 
here as the agent or bailiff of Gardiner j and on that fpe- 
cial property he may maintain trover. " So pofleffion 
^ith an affertion of property, or even poffeffion alcne^ 
gives the poffeffor fuch a property as will enable him to 
maintain this a^ion againft a wrong-doer 1 for poffeffion 
ik /riwj^^ri^ evidence of property, i Salt. 2go. Bhut: 

• ham^s cafe?^ If tliis were not fo, a felon could not be 
conviAed on an indiftmcnt, without proving the profe- 

i^ (tutor's title to the geods ftolen But Ae principle of law 

is, that a mere wrong-doer fhaU neyer in any cafe dif- 
pute the poffeffor's title, i Eafty 244. Graham v. Peat. 
In trefpafs the Plaintiff was in poffeffion under a mere 
yoid leaf(p of a re£tory, but it was held that the pofleffion 

was 
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wat fttfficieilt as againft a mercf wrong-doer. It is not itio. - 

dierefore enough to ihcw that Somewhere elfe refides » 

ftronger title. [^Mansfield C. J. aikedj (iilct! it was clear 

that Gardiner could recover in trover for thefe* materials, 

how fliould the damages be apportioned 3 the Plaintiff 

alfo could recover ? In the old a£lion of detinue, if two 

fued a bailee for the fame chatters, he might pray that 

the Plaintiits might interplead.] The Defendant might 

in that cafe plead the firft recovery in bar of the fecond 

^Aion, averring that it refpeAed the lame identical 

goods ; and as to the meafure of damages, whoever re- 

eovered firft (hould recover the full amount, for if it were 

the bailee, he » anfwerable over to the other, and the 

tecovery might be pleaded againft the other : or it might 

be given in mitigation of damages : but if not, yet in 

many cafes a man by his own misfeafance' fubje^is him- * 

felf to two adions'for. the fame matter. Bajet v. May^ 

nard, Cro. EL 819., and Rachham v. Jf/iip^ 3 fTUf. 3j2.t 

are alfo authorities to (hew that the poileilion is fuffi- 

cient. Suppofing that the transfer of the ffiip was voidt 

yet at the moment when (he went to pieces it ceafed to 

be a ihip ; but at that moment, and afterwards conti* 

nuaily until the aA complained •(, the Plaintiff had pof» 

feffion of the wreck, and the abfolute property in it, as 

goods which he had bought, paid for, and was in pof- 

feflion of, though he was before merely the bailee of Gan>^ 

diner, as to the (liip. 

Mansfield C. J. Suppofs a man gives me t ftip 
without a regular co^ipliance with the regifter aQ, and 
I fit it out at 500/. expence, fee what a dodrine it is that 
another man may take it from me, and I have no remedy, 
the only doubt on the cafe, I think, arifes from the i» 
glfter a£^, left if we fhoUld decide that any pro p eit y 
paffed by the transfer, it fliouId militate againft that a(^ 
and I have never been able enth'ely to free |)iiy mmd 
X 4 from 
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from dut doubt ; but at prefent I think that on the cir* 

cumftances, the Plaintiff might mainuin trover. The 

cafe is this : here is a(hip ftranded : {he is certainly coa^ 

fidered by all parties as a ihip belonging to Gardiner: he 

does not think her worth talung much trouble about ; 

he fells I^er to Suitmf who thought her an advantageous 

purchafe at 600/0 ^^d who puts on board 18 men for 

the purpofe of getdng the ihip oS, having a hope that 

' (he might ftill be lavtd and ufed as a {hip. There had 

been a bill of fale, but no regiitration \ but as ta the bill 

of fale» the tranfa£lion was void, both becaufe there was 

no written transfer proved, and no regiftration: and it 

ftruck me on the trial, that no property pafled thereby to 

the Plaintiff, becaufe the delivery was made to him at 

to an abfolute vendee. But, however, it is clear that . 

Gardiner did deliver her to the Plaintiff, with intent that 

the Plaintiff (hould have her and keep her, he was, in 

every fenfe of the word, in poffeflion of the ihip \ he 

tieing in poffefllion, the Defendant faws and cuts feme 

parts of the wreck, not, I fuppofe, with a view of doing 

mifchiefj but as he himfelf fays, with an intent to keep 

xt^or the owner, whoever he ihould be. Now thus ths 

' title {lands, as it was proved at the trial. If mere pof* 

feffion will make property, to be fure here is pofleffion, 

taking it without reference to the regifter a&. If Gar* 

diner had faid, I give, or I abandon the (hip to you, and 

the Plaintiff had faid, I will endeavour to fave her, and had 

laid out great^fums of money, and failed, might a ftranger 

come and take poffeflion of a part ? it would be a men- 

ilrous thing to fay that he could fo do. Here the cafe is 

ilronger ; for in all equity and confcience the Plaintiff is 

the vendee, and has paid his money. Now is this in 

any degree different from other cafes of fpecial property? 

The regifter afls have not faid that a man ihall not give a 

fliip, and it feems ftrange to fay that a gift by -rf. to 5. 

ihould be defeated by C I do not fee how the payment 
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«f die money makes tlus transfer to differ from a gift in jSlb. 
Aat veTpeCt : and though the Plaintiff fails to eftablifli 
a complete^'title to the (hip, on account of the non^conv- 
pliance with the regifter aA, yet that queftion is to be 
dtfputed only between Gardiner and the Plaintiff^ and at 
would be a llrange thing to fay that the Defendant caa 
take pofleffion. In Wefttrdell v. Baity the perfon to 
whom the (hip was conreyed, had fuffered his former 
partner to continue to manage it, fo that as to all the . 
%rorldy die former partner continued owner, 

LiiwuEMCE J.^ There is enough property in this 
Plaintiff to^enable him to maintain trover againft a wrong* 
doer, and aldiough it has been urged, that the contraCk 
is void wi^ refpe& to the rights of third perfons as weQ 
as between the parties, yet as far as regards the pofleffionj 
k 18 good as againft all except the vendor himfelf • There 
is a difference made in the books between a wrong doer 
and one a&ing under colour of a title. In the cafe of 
Armory t, Delamirie^ i Sir, 505. the bare pofleffion was 
heidfafficient in order to recover againft a wrong-doer; 
yet that boy had no more title to the jewel than the 
Plaintiff to this (hip ; and though the Plaintiff had no 
abfolute property as againft . G4rn/mfr, yet he claim^ 
under OardineTf and had the poffeilion againft thofe who 
tortipufly took the goods without colour of right; I am 
of opinion that the nonfuit fliould be ibt afide. 

Chambrb J. expreiled the fame opinion. Here the 
Pbdntiff has poffeilion under the rightful owner, and that 
is fttfficient againft a perfon having no colour of right. 
An agifteri &c. a carrier, a fa£lor, may bring trover : 
even a general bailment will fuffice, without being made 
for any fpecial purpofe, but only for the benefit of the 
rightful ownec Here is a general bailment. It would 
\^ monftroufly inconvenient if a wrpng-doer could come 

and 
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and take tfaingt out of the pofleffion of him who had the 
pofleffion under the rightful owner ^ I am of opiniofi 
that the nonfult fhould be fet afide. I fay nothing about 
the qieafure of damages ; it is not neceflary to dedde 
that here. 

Rule abfidttte. 

The caufe was again tried at the Norfolk fpring affizet 
18 10, before Grofe }. if^bere the Plaintiff recovered a 
Terdict for 200/. damages: and Peckwdi on this day 
moved to fet it afide upon two grounds. Firft, the evi* 
dence was, that tWo or three thoufand pieces of the 
wreck were cad on the (hore of the manor, whereof the 
Marquis'of Towtfimd was ikkt lord, and the Defendant 
was bailiffj and on another contiguous manor ; and <wq 
' l^ge pieces were faft in the fand. The Defendant firft 
colle6led the fmaller pieces, and lodged them in the ma> 
flor pound, and he received both from the Plaundff's 
agents at the time of the tranfa^ion, and from his coun^ 
.(el at the trial, the higheft praife for his 2eai and diligence 
in this work, fo that there, was originally, he faid, a dear 
aflent to the aA, and it was not until the Defendant began 
to break up the larger pieces in a manner which the Plain- 
tiff's agent difapproved, that any.difient was ezprefled; 
and for that caufe only did the Plaintiff bring his aflion. 
The Plaintiff gave evidence at the trial that the pafts were 
carelefsly and unikilfully feparated ; but under the car* 
cumftances the obje£t was not fo much to fave the wreck 
in the beft pol&ble manner, as to (are it at all. The 
learned judge direfled the jury that there was no pre* 
tence to call this a wreck ^ but if it were not fucfa a 
wreck as became abfolutely forfeited) and the property of 
the lord, yet it was fuch a wreck as the lord was bound 
by law to interpofe and take care of, and on which he 
therefore had a lien for (alvage \ and it was not proved 
that any falvage had ever been tendered for the preferra* 

lion 
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lion of the two larger pieces. There is a material di& tVxo, 

tin^Hon between that fpectes of wreck, which, by having 
loft all maiis of ownerihip, 'is abfolnteljr forfeited, and 
that which the lord or his grantee is bound, upon claims 
made hj the owner within a year and a day, to reftore. 
The ftat 3 Ed. i.e. 4. is, << Concerning wrecks of the fea 
it isf agreed, that where a matl, a dog, or a cat efcape quick 
out of the {hq>, that fuch (hip nor barge, nor any thing 
within them fliall be adjudged wreck : but the goods 
ihall be fared and kept by view of the (heriiF, coroner, 
or king's bailiff, and deKrered into the hands of fuch as 
pt of the town where the goods were found ; fo that if 
sny fue for thofe goods, and after prove that they were 
his, or periflied in his keeping, within a year and a day, 
they fliall be re ft ored to him widiout delay ; and if not^ 
they fliall remain to the king, and be feized by the flie^ 
rifis, coroners, and bailifis, and fliall be delivered to them 
of the town^ which fliall anfwer before the juftices, of the 
wreck belonging to the king. And where wreck be- 
longeth to smother than to the king, he fliall have it in 
like manner.** This diftin£lion is fliill more ftrongly 
marked in the cafe of Hamilton v. Davis, 5 Burr. 2732., 
which was trover forcaflcs of tallow: the Defendant con- 
tended that as nothing quick efcaped from the fliip, the 
wrecked goods were abfolutely forfeited ; but the eafltt 
being branded and marited, the Court held that they 
were preferved to the Plaintiff by thofe indicia of owner- 
Snp. Much was in diat cafe faid about known owner* 
fliip, and the diftinfiion was acknowledged, that where ' 
Ae owner is not known, the goods belong to the lord, 
where they are known> the owner when difcovered may 
cldm diem : but it can hardly be law, that if two caflcs 
«ome oa fliove, the one marked and the other not marked^ 
the lord is bound to preferve that whith is marked, and 
is at liberty to abandon the other : and if he is bound to 
preferve that of which the owner is unknown, he has a 
Uen for the ialvage. NicM/on v. Cbafman^ % H* BI»2SJ»» 
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iSlb. • it Vm admitted by EyreC. J.» that falvage would be dui 
for goods loft by the perils of the feas, though not for 
gobds which accidentally floated away in a navigable 
river. Secondly, the Defendant had one entire right to 
{ave the whole of thie wrecks and the Plaintiff could not 
reftrain his right to the faving the parts which he could 
not himfelf preferve, and forbid him to touch that which 
the Plaintiff could fave* He acquiefced in the Defend- 
ant's z€tp and the acquiefcence goes to the ^n^le. If 
the Defendant once began to lave the {hip, he was enti- 
tled to fave the whole. iMansJUtd C. J. You ftate it a 
a duty incumbent on the lord to fave the wreck : where 
do you find that duty ? I confider it not as a duty, but 
as a mode prelbribed by which the lord ihall entitle him- 
felf to the prpperty in cafe the owner does not chum it. 
Would any a£Hon lie againft the lord for not faring 
wreck ?] PechweU contended that it would. ^Lanvrence h 
Did you erer hear of fuch an zGtion ?] In this cafe the 
owner was unknown to the Defend;|nt until two days 
after th^ ihip wa^ ^tirelj deftrpyed, 

MaNSFiBLD C. J. The Plaintiff's agents were employed 
about the (hip : he had men on board working oa her 
before fhe went to f^ieces. Though the Defendant might 
not know the owner» it was fuiEciently notorious in the 
lieighbourhood who the owi^er was. 

Lawrence J. See to what length that argument 
would go !. We (hould have lords of manors going qa 
board veffels and faying, << Here is a crew on boardj but 
I know not the ownerj and I will therefore break the 
p|ip tp pieces*-*'- All would be violence and outrage. 

Rule refufed^ 
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RuDiNO V. Manning. jHof 99. 

J>E ST SerjU moved that a fine might pars under the AffidaWti of 

feUowing circumftances. Tindal^ one of the conu- |J** «ckiiow- 
fow, was detained a prifoner at Verdun in France: the gncsaod reeote 
notary public to whom he applied there, refufed to put riesukenabroad^ 
his atteftadon to the inftrument, unlefs the conufor would "^"^ ^ amhea* 
pay him a large per-centage on the value of the lands ^ nnhL"^ 
coirreyed. This Tindal refufed; he fwore die ^affidavit Wifafordgm 
betore a perfisn named Paron at Verdun^ and it appears notaiy maioes 
hjr an affidavit now produced, and made by a banker *^" "*** ■" ""•• 
now in London^ that Paren is a juftice of the peace refi- hI|^JJ^"|q ^21 * 
4^t at Verdam^ and authorized to adminifter an oath. BrU^ propertfr 
*rheextordoii of the notary appears by the certificate in i^to an eoemy's 
wridng of Ttndal tUe conufor himfelf. Slrtiuu^^^ *' 

pen& with tbe ' 
the Ceurt keld that this was infufficient: if an affida^* Dotarial oertifi. 

fit of this fa£i, as well as of the acknowledgment, had ^^. 
been nuide by the conufor before the fame nutgiftrate, it Qp^a affidavit 
might have fufficed ; but any motion to difpenfe with of the k 
the ufual pra£iice of the Court, muft be bottomed iu an ^^'^^^ 
affidavit of the circumftances which take the cafe out of 
the general rule, and in this inftance there is no fuch af- 
id^it. 

Ruleiefttfed(«}. 

U) HtATN J, was abfeot this day. 
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Jlfigri«. Flower v. Adam. 

If the proii- HTHIS was an a£lion ufx)!! the cafe. The declandbo 
mate ctufc of coritsuncd three counts, the firft of which ftated that 

n^Sff ^t imflul- *® Defendant unlawfully pbced and kept until the time 
fiilocist altboiigh of the grievance, upon the common highway, a large qnan- 
the pri«»nr caufc ^jty of lime, lime rubbiih, and duft, by means vtbfrecf&ffn 
filLc *of*thc De* **^8® quantities of lime, and other duft and light paiti- 
fendaotthceaa- des were ndfed by the wind and air, and blown oter, 
not lecofer. upon, and about the highway, by means wbere^ die 

ifeki^bc in Pontiff's horfe, drawing his chaife along the highway, 
PHt occi^nfd was fo frightened, that he ran And dragged the dmife 
hf the miafea- 0yer a certain other large heap of rubbrth then lying airf 
fanceof a third ^^^ j^ ^ f^^jj highway, by means wberevfone of the 

^ifplaccd limp Shafts of the chaife was broken, and the horfe being fur- 
rubbifliioahigh- ther alarmed /£^^3j^, ran and dragged away the chaife 
way!, the daft ^|^ ^^ (haft thereof fo broken, with great fpeed and 
^- hT cTihe ▼iofence, by means whereof the PlaintiflF was thrown with 
horfe of J?., and violence out of the dtaife, smd greatly cut, bruifed, and 
nearitcarrkd , wounded, and his chaife was damaged, and the ^aintiff, 
him into cwrtaa ^^ ^^^^ ^^^ premi/es, alio became very ill, &c. The 

^i^Jif^a^oid- *«c«^ ^^^^ ^^^' **^ **^ Defendant wiangfully 

log which he un- placed and kept upon a puUic highway a large heap of 

tulfally drove rubbifh, by means wheredf diyers large quantities of duft, 

•^f ^ * J™ /u v^ other light particles, were raifed and blown about 
bllh placed m the ^ or 

road by C, and by the wind and air, and iffued therefrom, and were 

was overthrown carried about and over the faid highway, tuiereby the 

and hurt: held plaintiff's horfe, which he was then driving upon the 

ftatimfti^efe h&B ^g'^^'^y *° ^ certain chaife, was fo ftartled, that he ran 

if. could not re- and carried the chaife with great force and fpeed acrofs 

cover againft J* the highway towards a waggon then and there palfing, to 

the great and imminent danger of the Plaintiff, who was 

then in the chaife ; whereupon the Plaintiffi in order to 

6 aroid 
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fsn&i fating ccini^and forced tgainft the waggon^ en^ i8io« 
deavoured to pidl and brnig tbe horfe round to the otber 
fide of the road the^fefirom } and in fo doings and endea- 
fpuring 10 avpid the iinpainent danger of and from the 
Waggon, the chaife was forced and carried upon and 
over a certain other heap of mbbiih or dirt then placed ; 
^nd being in the highway, HuherAf one of the ihafts of 
the chaife was broken, and the horfe fo terrified tbereiyt 
^t be ran off with the chaife with great fpeed and vio^ 
lence, nvinebjf the Flabtiff was thrown out of the chaife 
widi great violenoeA and greatly wounded, and the chaufe 
was br^^ and the Plaintiff became ill, &o. Tlie third 
connt ftated that the Defendant wrongfully and unbiw-* 
fuUy placed and kept a quantity of Kme and other rub* 
bilh at the fide of and upon a public king^s highway, 
from which rubbifli there was raifed and blown about by* 
the i^ind, a great cloud and quantity of lime^ and other 
daft a|ld Ugbt paiticlesi ky means nuhereof^e Plaintiff ^i 
hpcfe, then and there dcawing his chaife along the high- 
way, was fo ftartled that he lan auny with the chaife 
with great violence, and by mtani /i&ffvg^ihe Plaintiff wae 
thrown ifom the chaife, and was wounded^ and die 
chaife was broken; and by means of tlie pvemifee, die 
Plaintiff became £ck, was prevented from tranfading his 
hwful bufiaets, and wasobUged to expend mpney in his 
cure. Upon the teial of this caufe at Wifimmjhr^ at the 
fittings after laft Hilary tenn, before Mansfield C. J., die 
evidence was,' that fome bricklayers employed by the T^ 
fendaiit had laid 14 barrows full of lime rubbifli before 
the Defendant's door; the Plaintiff was pai&ng in^afingle 
horfe chaife; the wind didraife a whirlwind of this^Ume 
rubbbb, and that frightened the horfe, which ufually wal 
▼^17 quiet ; he ftailed on one fide and would have rua 
againft a waggon which w;|S meetinp them, but that 
the Plaint hazily pulled him round, and the 1 orfe then 
xan ovei: a toe heap lying b^ie anodser man's doori 
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b]f the fliock the (haft was broken; aild the horfebeir^ 
ftill more alarmed by it^ ran away ^oid overfet the 
diaife, and the PlaimifF was thrown out and hart. 
Mansfield C. Ji was of opinion, that the allegatioBS in 
the firft and third counts were not fubftantiated, and 
that the charge in the fecond count was nearer the reat 
€afe, and. upon that count he dire£led the jury^ that if 
themifliapwas occaiioned either by pure accident^ of 
owing to the Plaintiff not being a very ikilful charioteer^ 
the Pkuntiff was not entitled to recover : if the pbdng 
of the lime rubbifh before the door was no mere than t 
perfon would do in the ufual courfe of bufinefs^ it might 
be coniidered as a mere accident : if diere was blameable 
negligence, they would find for the Plaintiff. The jurf 
found a Terdi£l for the Defendant. 

Shepherd SetyU now mored that the Terdift might be 
fet afide and a new trial had, on account of a fuppofed 
inifdire£lbn of the Chief Juftice* If the Defendant wai 
to blame in the firft inftance in placing the rubbifli there, 
it is^not enough for him to fay that if the Plaint^ had 
not pulled his horfe quite fo hard he woul^ hate efcaped 
the danger : the law is not made merely to proteA die 
moft (kilful, but all the king's fubjeas indifcriminatelj. 
If the trap-door of a cellar be left open^ a child may 
eafily fall into it ; but it is not therefore innocent becaufe 
a vigilant and a£live man may avoid it* Nor is the mul^ 
tiplication of dangers arifing from the ads of feveral per* 
fons an excufe ^ for if it were, the perfon who placed the 
fecond heap of lime rubbiih might equally fay, it was not 
my heap that caufed the injury, but the duft which blew 
from the Defendant's heap. The caufe of the mifchief 
which happened iir the . Plaintiff's turning fuddenlyto 
avoid the waggon, is the putting the firft heap of mb^ 
in the road ; it cannot be attributed to accident, and it 
pught not to have been left to the jury to decide, whe* 

•IX die? 
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dier the placing rubbifli in the road, which was a critoi- 
Hal nufance, was a matter of accident or not. In Bufi 
V. &tnnmany I Bof. 45* Pull, 404. it was held that a De- 
fendant who had employed workmen, who placed rub- 
biih in the road, was anfwerable for thtf damage fuftained 
by a Plaintiff who was thereby overturned. 

Mansfield C. J. 1 believe 1 told the jury, that if 
they thought tlie Plaintiff's running againft the fecohd 
heap of rubbifli was owing to his hot being able to 
manage the horfe, they ihould find for the Defendant. 
But is not this too remote to affe£t the Defendant in 
this aAion ? Here Is a heap of rubbifli : the duft rifes 
from it J the horfe runs towards a waggon, and tlie 
driver, vrithout neceflity, that is, without the necefllty 
of turning his horfe fo violently as he did, pulls him that 
way. I rather think it is either acccident, ot inability in 
the driver* 

Lawrence J. The immediate and t>roximate caufe is 
the unflcilfulnefs of the driver. 

The Court refufed the rule. 



. iSio. 
Flower. 

V. 

Adam. 



Solomon v. Bewic^e. 

'ITHIS was an aflion of covenant againft the t)efend- 
ants, who were members of the &un fire-office, upon 
a deed poll containing a policy of affurance againft fire. 
The Defendants pleaded, that the damage fuftam^ 
amounted to 100/. and no more, and averred that after 
they had notice of the lofs, they tendered that fum, aiid 
they pmd the money into court. The Plaintiff took out 
th^ money, andt<k)k iffue on the amount of the damage : 
Upon the trial of the caufe at Weftminfitr^ at the fittings 

voL.n. X ^^^ 
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after the laft' Michaelmas term, before MarufUUQ. J*i tb« 

jury found a verdifl for the Defendants. 
^Solomon 

fitwiCKE^ Shepherd Serjt. in Hilary term obtained a rule niji fof 

arreiUng the judgment, upon the ground that the a£Hon 
being brought to recover uncertain damages, a tender 
could not be pleaded at common law, and that the fta- 
tute ip G. 2. c. 37. / 7., which enables the Defendant 
in marine policies to pay money into court, did not ex- 
tend to this fpecies oi policy : he admitted that the riglit 
to plead a tender and to pay money into court were con- 
vertible, and obferved, that the Court upon that ground 
had permitted a tender to be pleaded in cafes of marine 
policies. The preamble of the feventh fe£tion recites the 
hardfhip of putting the Defendants to cofts in aftions 
u^pon/tdch policies, which, by reference to the foregoing 
fe£Uons, is found to be policies on (hips, no other po- 
licies being therein defcribed, and the whole purview of 
the aft is to regulate marine infurances. Before this 
aft, as therein is truly recited, Defendants on policies 
could not bring money into court nor plead a tender. 
Jnon. 1 1 Mod. 270. It was held that a tender was not 
admiflible on a policy of infurance. But in Johnfn r. 
Lancajer, i Sir. 576. the Court held on demurrer that 
a tender might be pleaded to a quantum meruit. In 2 Boj. 
fa* Pull. 234., Fail ▼• Ficlford, in ajfumffu againft a car- 
rier for goods loft by finking in a barge, the Defendant 
was not permitted to pay money inta court. 

Lem Serjt- now fliewed caufe. The Plaintiff is not tok 
allowed firft to put.tbe money in his pocket, as hchai 
done, and then to objeft to the fufficiency of the pic* 
under which he accepts it. iLawrence J* Tlw afl » 
ihe parties cannot ntiake that to be a good T^ *^ ^^ 
wbich is not fuch.] The worda of the feveiith fsA^ 

a^ general) a^Qd 9pply to policies of iafursfice ff,^^ 

fire 
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fire SI8 well as other policies ; and all infunmceSi whether x 8 1 o. 
Biarine or againft lofs by fire, are equally within the mif- ^T"^^"*' 
CAiet. It is equally dangerous and inconvenient in v 

t&e one cafe as in the other, that a Defendant who is B«wicki. 
willing to pay what is juftly due, (hould be compelled 
to go on. . It is incumbent on the Plaintiff to ihew that 
thb cafe is not within the mifchief. The fame Defend- 
ants have in other cafes repeatedly pleaded the fame plea^ 
but the legality of it has never come into queftion. It wai 1 

firft advifed fome years fince by Bayhy J., then at the 
bar. 

Shepherd and Bejl Serjts. in fupport of the rule. This 
is not cured by verdi£l, and as the objefiion appears on 
the record, the Court is bound to arreft the judgment. 
The whole purpofe of the zQt is to facilitate the maritime 
commerce of Great Britain : the title confines it to that 
obje£^. It fometimes happens that matters totally dif«- 
Xm€t are comprehended in one ad of parliament, but 
where the fubje£l matters are at all cognate or conr 
ne^ied^ as here they are, the a£l mud be confined to the 
fubjed matter which the title and preamble purport to 
regulate. The eighth fedion, exempting from the ope- 
ration of the aft perfons refident in Turheyi Sec. deci- 
fively proves this : that claufe cannot apply to fire in- 
furances. 

Maksfield C. J. How does the feventh claufe, con- 
firue it as you will, relate to marine infursmces, or regu- 
late them ? It is quite out of the title of the aft. It pro. 
bably occurred to fome perfon while thea£l was pending 
in parliament, that it was a very hard thing that Defend- 
ants could not pay money into court in anions on poli- 
cies, and he therefore inferted this claufe. It has nodiing 
to do with the purview of the aA* The mifchief is 
Y a txaaif 




Solomon 
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exa£Uy the fame in the cafes of marine and of other m** 
furances, and poOibly the perfon who framed the clauf^. 
"^r"'" might have that in his contemplation ; and it is hard ta 
BswrfCKE. believe that there would not hate been by. this time an-» 
ether a£l of parliament to redrefs this grievance, if it had 
not been apprehended that the exifting law already ap- 
plied to it. If the counfel for the Plaintiff wilh to takp 
*time to enquire into the prafkice of other infurance of- 
ficesi and can find any thing in the courfc of the prefent 
term to alter our judgment, let it be mentioned to us ; 
but here is a claufe, certainly general, and the words 
are large enough to extend to all policies of aflur- 
ance ; the Plaintiff himfelf in his declaration calls the 
Defendant's deed poll a policy of infurance: and the 
queftion is, whether there be any thing in the a£l which 
neceffarily confines it to marine infurances. The gene- 
ral purview of the aft relates certainly to marine infu* 
ranees; but how many cafes are there, as it has properly 
been admitted, where afts of parliament extend to things 
wholly foreign to their purview ! 

Heath J. I am of tlie fame opinion. The mifchief 
Is the fame in both cafes, and the law is the fame ; and 
die expofition of cofemporaneous ufage favours this con- 
ftruftiott; As to the laft claufe, reddendo fingtilafwgulisy 
it applies only to fuch parts of the a£l to which it is ap- 
plicable. 

■ Chambre J. The words are plain and unambiguous, 
and there is nothing in the ftatute which neceffarily con- 
fines it to the cafe of marine infurances^ 

' Lawrence J. Unlefs there is fometliing in the afl 
which neceffarily compels courts of juftice to reftrift its 
operation to marine policies only, they muft conftrue it 
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asextenfively as the mirchief> and there Is as much reai- 
fon to have money paid into court on a fire infurance as on 
^ other, V. 

Rule difchargedy jmlefs ftronger rea- Biwicke, 

(bns in favour of it (hould be 94>- 

duced within the term. 

The cafe was not again mooted, 



€oLLms and Waller v. Nicholson# Mayts. 

n^HIS a£iioh was brought by the Plaintiffs to recover^ An attorney's 
the amount of their bill for bufinefs done by them hjM for obtaining 
as folicitors for the Defendant, who had been a bankrupt, *|fi^t^|S^ft^' 
in obtaining his certificate. Upon the trial of the caufe figned and deli- 
at the fittings after U(t Michaehnaj term at Guildball^ be* vered a month 
fore MansJUldC. J., the Plaintiffs obtained 9 verdift fpr ^J^"** *^*° ^"* 
the amount of their demand •, but an Qbje£lion was then obtaining the 
taken, upon which alfo B^Jl Serjt. in Hilary term ob* Lord Chancel- 
tained a rule nifi to fet afide the verdid and enter a non- 1or*sfignatarc is 
fuit, that the bill, which had been delivered by the J"^.^^^^^^^ 
Plaintiffs to the Defendant, had not been figned by them • //) ' 
purfuant to the ftatute % G. 2. c. 23. / 23. ^' ^^ ^^ */ ^7 ^ 



V 



Shepherd Serjt. now (hewed caufe againft this rule. 
This fpecies of bufinefs is not bufinefs \t\ any court of 
lav or equity, nor fubjeA to taxation by the officer of 
any court, and therefore the ftatute does not apply to it 
This is neither bufinefs done for the petitioning creditor^ 
the cofts of which, up to the time of the choice of affignees» 
which by 5 Geo. 2. f . 30. /. 25. is to be paid by the pe- 
tioning creditor, and is taxable by the commiffioners of 
bankrupt, nor is it of the defcription of fuch fubfequent 
|:ofts as by fed. 46. are dircfted to be paid by the affig. 
Y 3 »ees. 
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Collins 
and Another 

KlCHQLSOH* 



nees, and are to be taxed before the mafter. This is 
bufinefs done for the bankrupt in applyii\g to his credi«» 
tors, and to the Lord Chancellor in ord^ to get his certi- 
ficate figned by them : and none of the ftatutes pafied 
refpe£ling bankruptcy at all apply to it. Since this (la-i 
tute ezprefsly gives the mafter authority to tax the cofts, 
it is to be inferred that he derives it from this only, and 
did not before that a£l poflefs it, and the a£l certainly 
doe^ not extend to this cafe. 

Mansfield C. J. That is true ; and that circum- 
ftance for a time begat doubts in the Chancellor, whe- 
ther he could iflue an attachment in fuc)i a proceeding \ 
but it is now fettled that he can : and it is very reafon- 
able that it fliould be fo, otherwife it woidd "be in the 
power of an attorney to plunder a poor bankrupt, and he 
would have no redrefs: but it is now decided Jthat all 
proceedings by petition to the Chancellor are proceedings 
in Chancery ; and caufes of the utmoft magnitude and 
importance come on in that fhape ; and this is a proceed- 
ing in the caufe, and taxable by the mafter. I fliouId 
have thought that the bufinefs done under the commiffion 
would, without the aid of the ftatute 5 Gee. 2., have 
been taxable by the mafter. In ordinary cafes af&gnces 
have only to get in debts under the commiffion, and have 
no bufinefs before the Court ; but here is a proceeding 
incburt. An application muft be made to the Chancel- 
lor to have his fignature to the certificate, and it has long 
been fettled, that where a bill contains one item which 
h ft proceeding in a court, all the refidue of the bill, 
though it be even a bill merely for conveyancing, is 
taxable. 

77)i Court unanimoufly concurred in auking the rule 

for a nonfuit 

Abfolutc. 
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Holmes v. Kerrison. May is. 

'X'HIS was an aftion 4iredled by the Court of Chan- No debt ic- 
cery. The DefendiHt ^Was a banker at Nanvich, "^^J" * ^'" 
and had failed : the Plaintiff had fome years fince depo- g j,^ ^^m .^ -^ 
fited money with him, for which (he held his promiffory prefented for 
notes payable at a certain number of days after fight, and P«yn»«nt« 
bearing ^ per cent, intereft. Upon thefe notes the adion f^^^jj^^^u '^ 
was brought, and the Defendant pleaded the ftatute of tioDS it no bar to 
limitations. Upon the trial of this caufe at Guildhall^ at ftt<* * note,gn- 
the fittings after laft Hilary term, before MansfieldC.h J«f« «» ^^ been 
, ^ ^ , . /-^ , I \l , «. . prefcntcdfor 

the Defendants mfiited on the Itatute, but offered no payrteni fix years 

evidence that the bills had ever been prefented for pay- before the a^ion 

ment fix years before the aftion commenced, and there commenced. 

was on the other hand fome evidence that the bills were 

ilill unpaid; for the chief clerk of the banking-houfe 

produced a book containing an account of the notes of 

this defcription which had been iffued, and fuch of them . 

as were paid from time to time, were marked in this 

book as paid : but no fuch mark ftood againft the entry 

of* the Plaintiff's notes. The jury found a verdiA for 

the Plaintiff. 

Bejl Serjt. now moved for a rule nif to fet afide the 
verdi£l and have a new trial. 

But The Court were clearly of opinion, that fince no 
debt arofe upon a bill payable after fight, until a prefent- 
ment for payment, and fince there was no evidence that 
thefe bills had ever been prefented for payment, there 
was no proof of a complete caufe of aftion at any pre- 
vious time, from which the ftatute of limitations could 
run \ they had therefore no doubt upon the queftion ; 
s^nd 

^ Refufed the role. 

T4 
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Alaj 17. Lloyd v. Archbowle. 

^' ^ / If arbiiratorg jpBCKfVELL Serjt, had .obtained a rule ntfi to fet 

^o, havcpower to r ^^^^ ^^^ ^^^^^ ^j^j^j^ had been made in this cafe, 
cxanioe the par* 

ties iq the caofc, ^^ account of the admifCon by the arbitrators of impro* 

they may waive per evidence. The a£lion was brought for ^oods fur. 

t k^ ^t*^th° niflied by the Plaintiff, who was an ironmonger. i/W^ 

competency of a tnore^ a witnefs, who proved the delivery and value of the 

witocfs, that he goods, was the principal manager of the Plaintiff's trade; 

lias fuch an m- ^^^ j^^ received for his fervices a certain falary, and be^ 

tercft that he ^ , , J r c 

mmhx to have "^* "^^^» * certam proportion per cent, on the pronts of 

been made a the Plaintiff's whole trade, and inclufively, on the profits 

P*rty- •. of the demand in queftion. The Defendant's attorney 

/' "r?/."^^""^ infifted before the arbitrators, that this made the witnefs 
or Boniutt in an 

adion on a con- ^ partner, that he therefore ought to have been made a 
traa, that a dor- Co-plaintiff, and that the FIai;itiff alone could not {eco» 
mant partner, \^^^ jj^^ arbitrator, after further examination of tliQ 
who is not prWy . - , , « » 1 • , 1 », . . ^ 

tothccontrad Witnefs, awarded 28/. to be p?iid to the Plamtiff, 

and is not patty 

* •o^^hcfuit, par. Marjball Sent, now fhewed caufc againft this rule, 
takes the benefit ^ . / . • , . , . . , 

of the contraa '^ might with equal propriety be contended that every 

and therefore broker who has a per centage on the goods he fells for ^ 
ought to be join- merchant, is a partner with him. Not only would the 
cd as Plaintiff. ^^^^^ ^^^^^ ^j^^^ ^^ arbitrators had found Ue fad diat 

jf or lucn a dor- 
nant partner ^^ witnefs was not a partner, fince they overruled the 

could not main* pbje£tion, and have made their award in favour of the 
tain Iheaftion. plaintiff; but they now exprefsly fwear, that they were 
of opinion that the witnefs was not a partner, and the 
witnefs too exprefsly denies by ai&davit that he ever con-? 
fidered himfelf as fuch. Nothing is fhewn to impugn the 
juftice of the award ; and the obje£lion to the witnefs, as 
being incompetent on account of his intereftj was never 
taken before the arbitrators, 

14 Pfchufll 
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Pechvell in fupport of his rule. The obje£^ion 
founded on the partherfhip involves the obje£Uon to the 
admiffibility of the evidence. Toung y.jtxtell, a H. BL 
%^z. is in point. The bills were delivered in the name 
oi Lloyd and COt ^nd the Court will eaCly prefume that 
JLhyd and Co. means Lloyd and Liv^rmore : and then the 
pbje£lion amounts to this \ that the arbitrator has exa« 
mined the parties in the caufe, which if he is permitted 
by the rule of court to do, yet it is a difcretion which hq 
jurbitrator ought to exercife. 



?«J 



1 8x0. 




Mansfield C. J. The queftion as to the partnerihip 
was decided in the cafe of Manvman v. GllUit [a)y which 

was 

{a) Maw man v. Gillett. 
Hsr 



TA. 13, tlo|; 



THE Plaintiff declared, 
in confideratlon that he would 
employ the Defendant to print 
certain works for the Plaintiff, 
on paper to Ix delivered by him 
to the Defendant, for a reafon- 
able reward, the Defendant un- 
dertook to caafe the Plaintiff 
to be infured againft lofs and 
damage afually infured againft, 
that flionld happen to the paper 
by fire, whilft the fame fliould 
lemain in the care and cuftody 
of the Defendant by virtue of 
that employment ( the Plaintiff 
then averred, that he employed 
the Defendant to print certain 
works, and delivered to him 
paper of the value of 5000/., 
and that while the paper re- 
mained in his care and cuftody, 
the fame wasconfumed by ftrei 
in fuch a manner, as to be fuch 
a lofs as before the time of the 



promitie was ufually infured 
againft, and became totally loft. 



A contiaA to 4» 
certain work vricK. 

and wa. a loft ufuallr Infured Uf^'^'-fi'S^S 
againft, and that the PlainiJf cmpUjer^kmut' 
at the time of t%e lofs nuas inte- "***# does not binf 
rcfi^dUth, amount of the /aid ZS^^, 
value^ and averred a breach rials witfain the te 
that the Defendant bad not in- months, 
fured. Upon the trial of this And thooghbf 
caufe 2X Guildhall at the fittings tiw'Ji&?/'!lS^ 
after laft Michaelmas term, be- ed, the Defien^H^* 
fore Mansfield C. J., the Plain- oentinoes Ijibie for 
tiff particularly endeavoured to |j^^' ^^^^'^^ 
afcertain a point which had d^ the comraa 
long been difputed'between the on account of the 
bookfellers and the printers of ^***y' 
the city of London^ whether ,^^JU^J*"*JP' 
there fubfifted any general cuf- trade by vrhich 
torn of the trade, which bound printers are booni 
the printers, fo long as the pa- J^f^[]l!|^u^ 
per delivered them for printing p^, of the woJ£'' 
books continued in their pof- which they print, 
feftion, to infure it at their own If the oftcnfible 
expence for the 






bookfellers- P«>prietor of mate, 
riab enter mto a 



contraA for work to be done thereon, it is not neceffary that In an aAion brought on ttw eon. 
tra^, another, who has fecretly purchafed a ftiare of him, but is no party to the oootradf ftiould 
be joined as a Co plaintiff. 

Nor eonid focti dornuint partner fuftain an ffftioii. 

Therefore the dormant partner is a competent witnefs to prove the contraft. 

The 
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L&OYD 



I an aAion brought by Mawmam^ a bookieller, :^a]iift 
dieprinter> for not infuring the tizvds oi Anaebtaju s 
and it appeared that fevend other bookfellersy and 



The faAt were, that Mammon 
bad employed Gillett to print a 
DiAionarr and the Travels of 
jlnacbarjis. GJ/btt €n%M$cd io 
print the Utter work io fix 
nonthSf and to infure the • 
Plaintiff's paper: he was to 
begin it in Januarf iSo6» which 
be accordingly did. Manuman 
referred Gillett to Beaumont 
the editor^ for copy : it wa| 
not furnifhed fo hSt at the 
printers wanted it. Gillett re- 
peatedly complained of it, and 
often applied both to the Plain-* 
tiff and the editor for more ; 
but on account of a domeftic 
affliAion which fieaumant had 
fuftaioed* the copy came fo 
llowly, that one or -two ihects 
fkill remained to be pnatedi 
when in December 18091 ^^^^ 
happened in the Plaintiff's 
printing-houfciwhich coqfumed 
the whole of thefe two works. 
It appeared that the Plainti^ 
bad fold about ao hundredth 
fliarea in thefe works to various 
perfonsi but he was the only 
perfon known to the Defendant 
in the contrad. Evans^ a wit* 
Qefs who was called to prove 
the contraft, had purchafed 
fome of the (bares. It was ob- 
jeded that Evans was not an 
.admiflible witncfs: the Chief 
Juftice however received bis 
evidence, referving the point. 
The jury found a vcrdidl for 
|he Plaintiff upon the Defend- 



ant's expreCi undertaking to 
infute, but difaffirmed the ez- 
iftence of any general coftom 
in the trade. 

VaughanStrlU on a former 
day in this term moved for t 
role ni^ to fet afide tlic verdidt 
and enter a nonfutt, upon two 
grounds. Firft» on the point 
refcrved, that the teftimony of 
Evans was inadmiiTible ; &• 
condly, that the Defendant was 
difcharged by the Plaiotiff*i 
laches, in not fupplying the 
whole of the copy within the 
fix months, wtthio which the 
Plaintiff had engaged to prist 
it. It was a very different 
thing whether the Plaintiff were 
bound to infure for twdre 
months or for fix : and the edi- 
tor, who ought to have fop- 
plied copy fafter, was the Plaio- 
tiff's fervant, not the Defend- 
ant's ; and after the period bad 
expired, in which the work 
ought, by the mutual exertiooi 
of both parties, to have been 
completed, the ordinary rule 
would apply to this lofs: the 
Plaintiff muft bear the lo(s of 
his paper, and the Defendaot 
the lofs of his printing. Tbe 
Defendant from time to time 
remonftrated againft tbe delayi 
which was all he conld do to- 
wards performing bii part of 
the contiaA. 

Tie 
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amongft them Evaruy a witnefs, had a fliare in the work } 
bat inafmuch as Evans had nerer contra£ted with GiOeii^ 
but Mamman was |he only oftenfible man, the Court 
held, diat he was the only proper Plaintiff; and with 
good reafon: for the only a^ing partner might owe 
modi money to the Defendant, which the Defendant 
might fet off: but if the Plaintiff and the dormant part* 
ner had fued, that debt of the a£):ing partner could not 
be fet off. There is a material diftindlion between the 
cafe where partners are Defendants, and where partners 
are Phdntifi^ : if you can find out a dormant partner De- 
fendanty you may make him pay, becaufe he has. had the 
benefit of ypur work : but a perfon with whom you have 
no privity of communication in your contract, {hall not 
fue.you. Young v. Axtell was a cafe againft a dormant 



iSio. 

Lloyd 

AacRBeir^a» 



The C^urt held, that as there 
was no proof of any exprefs 
contrad from the Plaintiff to 
the Defendant to fupply the 
whole copy in fix months, 
the Ddend#Q|'s engagement to 
print it in fix months was only 
conditional, in cafe the copy 
ihoQld be fupplied faft enough, 
but it did not create, by infer- 
cnce, an engagement by the 
Plaintiff to fvmifli it in that 
time: it would be an anfwer 
to any adion that might be 
brooght againft the Defendant 
for not printing the work with- 
in the fix months, to f^y that 
tbe copy was not fupplied faft 
enough: but here, notwith- 
standing the delay, the Defend, 
ant went on with the printing 
as faft as the copy came; and 
fo long as he continued to' 
priat| bis coatraa to infure 



continued t there was no aban- 
/donment of the contraft on his 
part, and mere complaint of 
the delay was nQt fuffictcnt : if 
he had wilhed to exonerate 
himCielf from all further riik» 
he fhonld have required the 
Flainiiff to take back the work* 

The Court refufed the rule 
upon this peinti but gran^d 
it on the point rcfecved. 

Shepherd kXk6 Lent Serjts. on 
this day Ihowed caufe againft 
the rule, which ^ 

Vaughan and Onjtonjo Serjts, 
eadcavoured to fappor t* 

The Court difcharged the 
rule. See the reafons in Ufyd 
y.jircibo*wUfJupra. 
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1 8 ID. partner who had an annuity. That principle has long 

^ ' ' and long ago been decided. There is nothing in the 

V, objeflion : the arbitrators haye, by the rule of reftrence, 

A»CHBo\^B. liberty to examine the parties in the caufe, and in many 

(afcs juftice cannot be attained without it. 

Rule difcharged without coft^ 



[IN THE EXCHEQUER.CHAMBER] 
(Before eleven Judgesi Batlet J, being abfent.} 

J^faj 1). The ICiNG ^. T&EBI.8. 

The maker of a HP HE prifoner was indi£led in nine feveral counts, fcrt 
note, pqrporting the feyeral offences of forging, uttering, and difc 
^dtm d*'^W ^" P^****? ^^ putting away as true, a certain feilfe, forged, 
own abode or at a ^ counterfeited promiflbry note, of the following tenor ; 
London tanker's, I promife to pay the bearer, on deinand» ten pounds, here, 
and not paid at ^^ at Meffrs. Ramjiottom, Newman, Ramfiattom^ and Co^ 
competeot wit- ^n^cr^j London. J^ordingiridge, the ill day of Jtdj/ 
neb to prove 1808. For Francis, John, znd-* James KfUewaj. «Am* 
whether he has RdUtuay. With intent to defraud Samuel HatvUns an4 
ai the banker's ^^^ PhillipSy MeiTrs. KeHeHvay, and Meflrs. Ramfid* 
where it purports twn and Co. refpedlively. The prifener was tried at die 

tobc payable. jgj,^^ Z^i»/affizes 1810, before MacdonaidC. B.^when 

The counter- ^ * r 

fcit making of ^^ l^H found him not guilty of the forgery, but guilty 
any part of a * on all the other county. The evidence wasi that the 
genuine note, profecutors, Meflrs. Kelleway and Co. were bankers r^ 
it a Kr«ater cur- ^^^^^i ** Fordinghridge in Hamfjhire, from whence they 
rency, is forgery* 

Therefore if a note be made payable at a country banker's, or at his banker's ia 
London f who fails* it is forgery to alter the name of that London banker, to the name 
of another Z«^i»/«» banker* with whom the maker makes bis other notes payable 
after the failare of the firft. 

iflued 




lij THi Fiftieth Yeir of G£0RGE III* ' 311J 

ifllied their re-ifluable notes originally made payable to '1810. 
bearer on demand, there, or at the banking-houfe of 
Bhxam and Co. in London t about the 14th of September 
1809, upon the failure of that houfe, the profecutorfll 
appointed another banking-ly>ttfe in London, (that of 
Meflrs. Ram/bottom and Co.) at vhich their notes were 
thenceforward to be paid : and caufed an engraving to be 
made, containing merely &e words " Meflrs. Ramjhot^ 
4om and Co,'' and having printed thefe woi^s on finali 
narrow flips of paper, they covered the words in their 
notes, « Sir Matthew Bloxam and Co.,'' with thefe flips 
of new printing, which they fattened on with gum water- 
In June 1809 Meflrs. Bloxam and Co. having paid for tlie 
profecutors a number of thefe notes, amounting to about 
730/., made them up into a paper paired direAed to the 
profecutors at Fordinghridge, and booked the parcel at 
the Swan with two Necks in LadJane, London, to be fent 
to them by a coach \ but the parcel was either loft or 
ftolen betmreen London and Salijburj, and it liever reached 
the profecutors' hands. It appeared that the note in 
queftion was one 6f thefe loft notes, of which many 
were found in the pofleiBon of the Defendant, who paflTed 
it oflF, having a flip of paper bearing the words Ramjbot'^ 
torn and Co., pafted over the woxd^ Bloxam and Co., in like 
manner as the profecutors had altered their other notes.. 
In order to identify the note, one of the Kelleways was 
caUed as a witnefs, who proved that the parcel containing 
the notes fo fent, was never delivered to their houfe . 
confequently that the name of Ramjkttoms was not af«- 
fixed by themfelves ; and the guard and coachman who 
accompanied the coach to Salijburj, proved that the par* 
eel never arrived fo far on the road as that place. 

Knowles, Cominon Serjt. for the Defendant, obje£bed 
firft, that this alteration did not amount to the offence of 

forgery. 
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z6ie. ^gery. Secondly, that Kdltwaj was not a competent 

u^^^—- ^ witnefs to prove that the alteratioti was not made by 

^^^^'"^ himfelf or partners. The Chief Baron oTcmiled the ob. 

TaiBLB* jeAionSy bat recited the judgment until the opinioD of die 

twelve judges could be had thereon. 

KimuUs for the prifoner. forgery, which is tet de* I 
fined by the fiatutes, is defcribed by Hdwiins, P. C. 
^. 70. / 2. 4* It is not clear that at the time of wriung 
diat pailage the making of a falfe promiflbry note wooU 
have keen a forgery. The author in explaining his de* 
finition, exprefsly fays, that to conftitute a forgery, tbe 
alteration muft be in a material part of the inftrument: 
and he cites 3 If^. 169. and 2 Mo. 619. BJai^ v. Ai!m. 
In that cafe the obligee of a bond, conditioned fer the 
good bthayiour of his apprentice, altered the penaltv 
from pounds to marks, and becaufe it made the bond 
void, and dimxniihed the duty t6 himfelf, the Court of 
Star-Oiamber held it was not a punifhaUe forgery: 
titherwife if he had increafed the fum, or if he had di- 
minifiied the ium with intent to prejudice any one. So, 
if a conveyance of the manor of Da/e be altered by in- 
ierting the •« beautiful" manor of Dotty it would be no 
forgery, becaufe it is wholly immaterial. If the notes 
liad been altered in a material part, as by accelerating 
the day of payment, that would have been a forgery. 
Majler v. MiUer^ 4 T. R. 337. But not fo, where sm 
alteration in the day of payment does not accelerate it 
Jackjon V. Piggott, Carth. 459. The placte of payment 
is not of the eflence of this npte ; the payment of die 
money is the fubftance of the contrad, and it is imma- 
terial where it is to be paid : if it were not fo, it would 
be neceflary in every declaration upon a promiflbry note, 
to (hew where it is made payable, which is not required. 
To make the bill good, it is only requifite that a holder 
fiiould be able to refort to fome folvent perfon. On this 

8 ^ bill 
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bill theie is a folrent perfon^ the houfe of the drawers, i8f o. 

and they alone j for the inftrument is not, nor does it 1. - -' 
purport to be, obligatory on the bankers to pay it. The y, 

criterion whether this be a forged note or not, is to fee Tassti. 
whether it is (till avail|ble againft the makers, and it can- 
not be queilioned but that they are ftiU liable thereon. 
Confequently the charge of forgery is gone \ for the le- 
gifiature never meant to inflid death as the punifhment 
for the intent to defraud, where the a£l, when com- 
pleted, never can defraud, but leaves the inftrumept ' 
/ttch, that after the prifoner's death the holder may ftill 
enforce it by law. If the holder then is ftill entitled to 
recover, he cannot be thereby defrauded. If Meflrs. 
Rmfn/hat^m had paid the note, they would have become 
the holders, and therefore would have their remedy on 
the bilL The makers cannot be defrauded \ for as to 
them, the z€t only goes to obtain payment of the note, 
and their promife to pay the money is genuine, and the 
place where it is to be paid is not eflential to the con- 
trad. Secondly, There was no fufficient evidence 
to prove that this name was afiBzed without the 
authority of the Kelkways. It Was urged that KelUm 
way was called, not to prove the forgery, but for an in- 
different purpefe, to prove that the parcel of notes never 
arrived j from whence it would follow as a necefiary in- 
ference, that the note was altered without the authority 
pf the makers ; but there is no reafon in the diftin&ion : 
a party who cannot be called direftly to prove that the 
note i$ a forgery, cannot be permitted to do it indiredtly. 
Rex V. Bunting, 2 Eaft P. C. 996. Adams B. refufed to 
permit the executor of a perfoti whofe name was forged, 
to prove the handrwriting of his teftator, or the declara- 
tions made to him by the prifoner, on acc<\uitt of the 
intereft he had as executor. 



Gumey 
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Y?xb» Gurney for the profecution. Unlefs the prititiple6i 

^TT^JT**' Rfx V. Bunting be carried tiluch further than it has hl- 
V. therto gone, the ob}e£licn to the evidence of Kelleway is 

TmiB&i. ^jf jjQ j^^ji^ X^Mansfield C. J. It appears that the lofs 
of the notes was fafficiently proved by other evidence 
independently of Ke/lewny, for thd gu^rd and the coach- 
man foundj that when they I'eached Salj/tury tie parcel 
Was gone. But Kellenhay wai not intereiled : for in this 
Cafe Ramjhottoms had not paid the note. And thercfofe 
the queftion is not, whether if they had paid it, the Kdh- 
%vays would have been intcrefted in fwearing that they nad 
never authorized the payment, on the ground that a 
' commifTion would be due to Ram/bottoms in addition to 
the amount of the note ; but here, fince J^amjhottm' 
have not paid the note, whoever might hold it, equally 
had a claim on Kel/nvay ; and Kclleroay was therefore 
difmterefted.] As to the firft point, the alteration in the 
place where the note is itiade payable, gives the bill a 
ficflitious degree of credit which it would not otherwife 
have J any circumftances which may induce perfons 
more readily to accept the fecurity of the note are mate- 
rial to the inftrument, and therefore the counterfeiting 
of them is a forgery. In order to give currency to the 
. note, the prlfoner falfely reprefents that the makers hare 
undertaken to pay it at Meflrs. Ram/bottoms : had it con- 
tinued payable at Fordinghridge only, no perfon at a great 
diftance from that place would accept the note in pay* 
ment. It is iaid that it could not defraud the bankers : 
but it is a frequent cafe that perfons are condemned for 
forgery in having drawn bills on bankers in the names 
of fiflitious perfons. 

Knvivhs in reply. This is no forgery, but if it Be 
one, Kelleway Is not a perfon competent to prove it of 
himfelf, or to add weight to the evidence of othen) and 
the Court cannot apportion the (hsu:e which the teili- 

• mony 
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snony of the refpeQive witnefles had on the minds of 
the jury in pi;oducing this verdift. The only fpecies of 
, credit which the la^ recognizes, is not that by which 
merchants are influenced in the choice of fecurities, the 
fuperior opulence or good faith of thofe who are made 
refponfible on the inftrument, but only the number of 
perfons who are legally liable : if a genuine bill is circu- 
lated with fix indorfements, of which three are fiftitious, 
that is clearly a forgery, becaufe it purports that other 
perfons are legally liable, who are not fo ; but this al- 
teration does'not increafe the number of perfons who 
may be fued on this inftrument. The increafe of credit 
obtained from any other circuraftances reprefented as 
attending the bill, cannot make the alteration a forgery. 

Cur. adv. vult. 
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1810. 



The KiKO 

V, 

Tkbbli. 



Senteace of death was afterwards pafled on the pri- 
foner. 



(a) At the Supx Lent aflizcs 
18 fo. Lord EUenhorough C. J. 
delivered the opinion of the 
Court. 

The Judges held that the aA 
done by the prifooer was a falfc 



making, in a eircumftance ma- 
terial to the value of the note 
and its facility of transfer, bf 
making it payable at a folvent, 
inftead of an infolvent houfe* 
(£x relatione MrL Wafferd*) 



Vol. IL 
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i8xo« 



Kfiv. II. The Kino v. Holdsk, Law, Smith, Hartley, 
Draper, and Cudworth. 

In an India- HTHESE Defendants were fevcrally Indiftcd, tried, 
mcntforfdoni. ^ ^^ conviaed before ChamhreJ. at the Lanc^er 
andputtrnVaway fummeraffizes 1809, for knowingly difpoEng of forged 
counterfeit ImdIc banknotes. The form of the indidlment was the fame 
notes, ii 18 not -^ ^^^ ^^^ rj^^ g^ ^^^ ^^^ counts in each, (upon 
neceflary to aTcr _ . , . , ^ , , r* , r 

tc tvhomxht note ^^^ ^ evidence was given,) charged aSual forgefy. 

W9S fo difpofcd The fecond^count in each charged, that tlie prifoner, on 

^^- the 15th day, &c. with force and arms, at J?, in the 
d f d th ba k ^^^'^^ ^^ Lancqfler, felonioufly did difpofe of and put 

conditutes the away a certain falfe, forged, and counterfeit bank note, 

offence, and it is the tenor of which was as foUoweth, (an exad copy 

not done, way j^^ . ^j^ j^^^^^ ^^ defraud .the Governor and 

bythccircum- •_ i. , t* 1 r t^ » . 1 , 1 .r 

ftance, that the Conipany of the Bank of Englandy he (the prifoner) at 

notes were fur- the time of his fo difpofing of and putting away the 
Diftied by the pri- f^^^ forged and counterfeit bank note, then and there, 
of an ao- ^®^ knowing fuch laft-mentioned note to be forged and 
plication made counterfeited, againft the form of the ftatute, &c. &c 
by an agent em- The fourth count diflfered from the fecond, only in de- 
b °th b ^k^ And ^^"^^'^g ^^ forged -inftrument to be a " promiflbry note 
that they were ^^^ ^he payment of money," inftead of calling it a bank 
delivered to him note. In the courfe of the evidence it appeared that the 
as forged notes ^^^^3 j^^ queftion were difpofcd of to JohnShaw^sA 
for the purpofe ^ „_,. ,,, ....^ .^, 

of being difpofcd ^^^^-^ Whitehead^ the pnncipal witnefles againft the pn- 

of by that agent, foners, who, in confequence of a great number of forged 
bank notes having been circulated in the neighbourhood, 
were employed by the magiftrates, with the approba- 
tion of. the agents for the bank^ to detefl thofe who 
were fufpefked to be utterers. The prifoners did not 
pay the notes to Shaw and Whitehead as genuine, but 
thofe perfons, for the purpofe of detedion, applied to 

5 the 
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the prifonersy as fuppofed dealers in forged bank noteS} 18 to. 

to purchafe them; and the prifoners accordingly pro* ^- t '^ 

cured them, and fold them as forged notes ; fo that Sl!)aw v. 

and IVhitehmd were not deceived or defrauded in any of ^I^l^^^ 

' and Others^ 

the inftancesi nor were any of the prifoners the firft 

movers in th^ tranfaftion they had with the witneffes } 
neither did it appear by any dired evidence, that either of 
the prifoners, when he was firft applied to, had any of 
the notes in his aQual pofleflion; but they refpediively 
produced them at meetings which took place fubfequent 
to fuch firft application. The reft of the evidence was 
full and fatisfaclory, and the four firft named prifoners 
were conviSed without any objeftion being taken to the 
form of the indidlment, or to the infufficiency of the 
aQ of difpofal to conftitute' the offence created by the 
ftatute ; but upon the trial of Draper^ it was objefted 
on his behalf, ift, that the indidlment was infufficient, 
as being too general, neither ftating in* what manner, of 
to whom, the notes were difpofed of and put away. 
2dly, That the difpofition of the notes eftabfiflied by the 
evidence was infufficient, inafmuch as the prifoners were 
(elicited to commit the aft proved againft them, by the 
bank themfelves, by means of their agents : on this ' 
point the prifoner's counfel referred to the cafe of Mac 
Daniel and Others y 10 State Trials^ 432, &c. Chamhre J. 
over-ruled the objeftions. The convifts all received fen- 
tence, but the learned judge thought it proper to refpite 
execution in order to take the opinion of the judges upon 
the objeftions. 

The cafe was argued In the laft' Michaelmas term be- 
fore the twelve judges in the Exchequer Chamber, by 
Totes for the prifoners. He contended that no perfon 
could fo put himfelf in the place of a judge, that h^ 
could be innocent in procuring the repetition of a crime 
for the purpofe of punifhing it, and that a material dif- 

Z a tinclion * ' 
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X«x^ tmftion was to be drawn from the cafes of Mac Daniel^ 

' ' ' Fofter^ 121. Norden's caje^ Fojlffy x?9. and Egginton and 

The King ^^^^^^ ^ Bof. ^ Pull. 508. S.C. ^ Eajl, P.C.666. 
HoLDEM t^ten together, namely, that when the offence originates 
.-I n. .r. ^^^^ ^^^ perfon fuppofed to be prejudiced by it, the 
property cannot be faid' to be taken invito domino. 
[Lord Ellenhorough and Mansfield, Chief Juftices, defired 
him to {hew how he could fo apply this principle, as to 
make the affent or diffent of the difponee at all cffential 
to this offence, which is defined by the ftatute to be the 
difpofing of and putting away forged bank notes-] In 
like manner it is no offence to commit a cheat or ufe i 
falfe pretence by the procurement of the perfon to be 
affefted thereby. In Ward*% cafe, a Str. 747. and 
2 Ld. Ray. 1461. it was held that a forgery muft be of 
fuch an inftrument, that if it had been true, it would 
have been to the damage of fome one ; but this 2& 
could not be to the damage of the bank, whether they 
are confidered as agents for the crown, as an independent 
corporation, or as individuals,' for they knew that the 
notes were forged, and therefore could not be deceived 
thereby : all the offences created by the ftatutes on this 
fubjeftjof 2G.2. r.25. 7G.2. C.22. i5G.2.r.i3./.n. 
iS G. 3. c. 18. and 45 G. 3. c. 89. are made offences 
only with reference to the party who is to be defrauded 
thereby, and in all of them the intent to defraud muft 
be confidered. Since Shaw and Whitehead were em- 
ployed by the bank, the bank muft be confidered as iden- 
. vfied with them, and having entirely the fame privity. 
Confequently there could be no intent to defraud the 
bank, unlefs there was an intent to defraud Shav) and 
Whitehead^ and it is quite clear on the evidence, that 
neither was there any attempt to defraud them, nor was 
it poffible that they could be defrauded thereby, becaufe 
the notes were 90t psud tp th^m as geuuinej but as falfe 

aote^ 
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notes. A. matter is yw^ criminally anfwcrable for the 18 10. 

afts of his fervants. Rex v. Bower. Cotvb. -3 27. ~^-^ 
■* X J «y The iCnira 

Secondly, The indi6tmcnt is infafEcient; for fince ^, 

the immenfe iffues which have taken place of fmall bank ??!:??* 
notes, the letting forth the tenor of the note conveys no 
information at all to the prifoner of the tranfaftion on 
which he is indifted : the fame note may pafs many 
times through his hands, and as the day, year, and place 
have long been confidered immaterial, it is neceflary that 
tlie indidment fhould point out the name of the perfon 
to whom the forged note was difpofed : In Jotte/s cafe, 
Doug. 302. although the fpecial verdift found to whom 
the note was put away, yet it could not cure the defeft 
of the indiftment, which omitted to ftate that circum- 
ftance. [Lord ElUnhorough C. J. obferved, that the pre- 
fent indiftment contained every word which the ftatute 
ufes for conftituting the offence.] There are many cafes 
where that is infufficicnt. Thus, in an indiftment for 
obtaining money under farlfe pretences, the falfe pretences 
rauft be fet out, though ' the ftatute does not require it- 
On the ftat. 9G. i. r. 22. the black aft, an indiflment 
for fetting fire to a houfe muft avef it to be done willfully 
^nd malicioufly, becaufe thofe words are effential to con- 
ftitute arfon, yet thofe words are not in the ftatute. So 
in an indidlment for fending a threatening letter, the 
threatening letter muft be fet out. So an indiftment 
for dealing goods from a furnifiied lodging, muft ftate 
by whon^ the lodging is let. Rex v. Ann Pope^ i Leach ^ 
377. So on the ftatute of 8 & 9 »^. & M, an indift- 
ment for putting off counterfeit coin " to divers perfons," 
was held ill, where the perfon was known, though the 
ftatute fays, " to any perfoa or perfons." i Eajl^ P, C. 
180. [Lord Ellenborough C. J. and Lanvretice}. obferved 
that this ftatute did flot contain the words to any perfon 
or perfons, but to put off*, with intent to defraud tl\Q 
(Jgvemor and Company of the Bank of England. 

Z 3 i<amii 
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1 8x0* Lamh^.ioT the profecution: As to the laft ob«. 



The King 



je&ioDy the precedent of this indi£iment has been in ufe . 
v."^ more than 40 years } it Mras fettled by the ableft lawyers 
^c?^" of the day, and numbers have fuflFered upon indidbients 
thu8 framed : it dates the offence in all the words ufed 
by the ftatute. The name of the perfon to whom the 
note was put away, could not convey more full inteili* 
^ gence of the offence, than the tenor of the note exadly 
fet forth : the analogy drawn from other ftatutes is not 
applicable ; neverthelefs it may be obferved, that if the 
tenor of the threatening letter, and the falfe token be fet 
out, it fuffices. The indi£lment for putting off coud> 
terfeit guineas to divers perfons unknown, comprehended 
feveral felonies under one count j but although Hob C J* 
who tried the prifoner, faid the names fhould be fet out, 
Ihe was neverthelefs convi£led on that indi£tmeht. The 
old entries in Tremain and other books, do not ftate to 
whom the forged note was uttered or publiihed, but only 
that it was uttered or publiflied with intent to defraud. 
The offence does not confift m the adlual defrauding, bat 
In the intent to defraud, and although the prifoner did 
not intend to defraud the witneffes, and to pafs the noft 
to them as genuine, it was his intent to defraud the bank, 
and he fold the notes to the witneffes at an inferiorprice, 
for the purpofe of their uttering them to defraud tbe 
bank. Of the witneffes' agency for the bank there was 
no proof; but flill if there had been, it was not there- 
fore, as is faid, impoflible that the bank fliould be thereby 
defrauded, for their agents might have praftifed a fraud, 
and paffed the notes inflead of keeping them. Many 
perfons have been convii^ed of uttering notes, bought 
for the purpofe of convicting them. Rex v. Palmefy 
I New Rep. j^. it was held a ^complete oflence to dc- 
Jiyer a forged note to another, to the intent that that 
other fliould uttef it as true. The -bank did not empfof 
fttf witneffes for (he purpofe of obtaiQiog (hefe fp^^^ 
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notes, but generally for the deteding all counterfeit 
notes. 

Tatei in reply. If the treachery of the fenrants of the 
bank would make the offence of the utterers complete, it 
would be putting the lives of perfons in the power of the 
bank and their agents. The putting off bafe money is an 
aft of treafon againft the ftate, and not, like forgery, an 
offence againft individuals only, which accounts for the 
cafe^ before Lord Hoh. As to Pa/mn^s c^k, the only 
queftion was, whether he was acceffary or principal : if 
he adopted the zSt of Hudfotty he was the utterer : but it 
never could be alleged or proved that he uttered the note 
with intent to defraud Hudfm. 

Cur. adv. vulU 
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i8io. 
The Kino 

HOLOSN 

and Others, 



The Judges did not afterwards pronounce any opinion, 
but the prifoners were executed according to their fen« 
tence. 



The King v. Stock » aliai Stockton, and 
Edwaslds, alias Dudley. 



iviw. xi; 



HTHESE two prifoners were tried and convifted before The fpTvant of 
CiambreJ.SLt the fummer affizes 1809 at Carli/U^ three partners in 
upon an indiflment for burglary. The burglary was ""^ ^ * ^^f^ ' 
charged to have been committed in the dwelling-houfe rooms afligned to 
of William Mocrfi Thomas Harrifofty and HamiltonyZt him for lodging, 
Whitehaven. There was full proof of the prifoners ^'^^ ^^ ***"*^ 
breaking and entering in the night, and ftealing money, officco7th7part- 

nersy with wbicli 
it communicated by a trap-door, and a ladder : a burglary being committed in tho 
banting- room, it wai held that it was wcU laid to be in the dwelliDg-houfc of tht 
three partncri* 

Z 4 Villas 



and Others. 
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f 8i^ biUsy and notes to the amount of between nine and teit 

^ 'v ■ "^ thoufand pounds. Sentence of death was paffed upon 
The KiKO ^^ prifoners j but the learned judge not being fatisfied 
Stock that the houfe could, under the circumftanccs df the 

cafe, be confidered as the dwelling-houfe of Moore^ Har* 
rifefii^xidHamUtonyXiie profecutors, refpited the execution. 
The evidence was, that the profecutors were partners in 
their bufmcfs of bankers, which buiinefs was tranfaSed 
in the lower rooms only of the houfe in queftion, of the 
whole of which houfe they were the ownerat. They 
were alfo partners in a' brewery concern, which they car- 
ried , on in fonac adjoining premifes. The lower rooms 
of the houfe were three in number, to which there was 
but one entrance from without, which was by a door 
opening to tho ftreet, oeing the door broken open to 
commit the felony. It opened into one of the three 
rooms, and in that room the clerk's buGnefs relating to 
the brewery was tranfa£tcd. That room communicated 
by a door- way with an inner room, where the banking 
bufinefs was done, and where the cafli, notes, and other 
valuables, were depofited, and locked up at night in an 
iron fafe. That room communicated in the fame manner 
with a further room, which was the private room of the 
partners. There were two locks to the outer door, one 
of them a large one, the other a fmaUer : one of the 
clerks had the cuftody of the key of the larger one, and 
twe other clerks had each a key of the fmaller one ; no 
perfon flept in any of thefe rooms ; but when the outer 
door was locked up at nights, on leaving the offices, the 
clerk who kept the large key, left it in the care of the 
perfon who inhabited the upper rooms of the houfe, 
from whom it was received on returning to the offices 
in the morning. The upper rooms were inhabited by 
John Stevenfonj who was fervant to the profecutors in 
their brewery bufinefs, as their cooper, at weekly wages, 
with firing and lodging for himfelf and his family* The. 

contra6k 
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and Oihcr%, 



contrad as to the lodging was not^ in general terms, i8fo. 

that he fhould be provided with lodging, but that he Ir. ^ 
fliould have the particular rooms, which he did inhabit, v. 

for the lodging of him and his family j and to that part and^ofh* 
of the houfe there is a feparate entrance from without. 
His employers kept there fome papers of no confequence« 
There was no communication between the upper rooms 
and the lower ones where the offices were, except that 
there was a trap-door in the floor of one of the upper 
rooms, and a ladder whereby to go down into the lower 
part. Since the robbery it had been conftantly ufed in ord^ 
to bolt the ftreet-door of the offices in the infide for better 
fecurity ; but nope of the witnefTes knew of its having 
ever beei\ ufed for any purpofe previous to the robbery, 
although it might have been fo ufed at any time, the trap- 
door having never hken kept locked or faftened. There 
were nine windows in the lower rooms, and only lix in 
the upper rooms ; the fix were afTefTed in the name of 
Sicvenfon, but his employers paid the duty. The rooms 
below were not charged with any window*tax, the aflef*- 
fors not confidering th^m as inhabited. The queftions 
were, ift, Whether this inhabitancy could be confidered 
as the inhabitancy of the profecutors by their fervant 
Steven/on, or whether Steven/on by the contraft became 
tenant, and the upper part of the houfe was his dwelling- 
houfe, and not that of the profecutors. 2d, If thefe 
premifes were the dwelling-houfe of ihe profecutors, the 
further queftion arofe, whether there was fuch a fevc- 
ranee of the lower part, as to prevent its being included 
as part of their dwelling-houfe. 

The cafe wa^ argued in the laft Michaelmas terra In 
the Exchequer Chamber, before the twelve judges, by 
Raine for the prifoner, who contended, that the houfe 
could be the dwelling of the profecutors only in one of 
two way?, by their inhabiting it either by themfelves, 

7 whick 
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n^btch it was clear they did not> or by their fenrants ; and 
he contended that they did not occupy it by their fer- 
▼ant ; becaufe the evidence was, that Stevenfon had half 
a guinea a week wages and this lodging \ and it was in 
proof that the ufual wages of a perfon in his 6tuation 
werfe X4J. a week .without lodging; he might therefore 
reafonubly be confidered as renting ^thefe rooms at the 
rent of 3/. 6d. per week. The afleifors too had afleffed 
him for the window-tax. Befide$, Stevenfon vras clerk 
to the brewers, and not to the bankers. 



Lord Ellknborough C. J. Could Stevenfon have 
maintuned trefpafs agsdnft his employers for entering 
thefe rooms } Or if a man affigns to his coachman the 
rooms over his liable, does he thereby make him a te- 
nant ? Whether the afleifors formed a right era wrong 
judgment, can make no difference : nor is it material to 
which trade Steyen/on was a fervant, for the property in 
both partnerihips belonged to the fame perfons. As to 
the feverance, the key -of the rrap door was left widi &/- 
venfonj and the door was never faftened ; and it can 
make no difference whether the communication between 
<the rooms was through a trap door, or by a common 
ftaircafe. 

Maksfield C; J. Many fervants have houCes given 
them to live in, as porters at park-gates : if a mafter 
turns away his lervant, does it follpw that he cannot evi£b 
him till the end of ^the year ? ' Could not the profecutors 
have turned out this man when they would ? 

Cur. adv. vidt^ 



No judgment was ever publicly given, but the prifoners 
were afterwards executed. . 
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% Eaves v. Dixon* . May %u 

npHIS was an a£tion upon the warranty of a horfe. Inanaaionon 
The horfe died a few days after the fale ; and on ^^^^ the Pla*B- 
diffedion it was found that the lungs were greatly in- tiflFmuftpofi. 
flamed and adhered to the ribs, and the pericardium was *>^^>y prove that 
an hundred fold thicker than in a ftate of health. Evi- ^^^^^^^^^ ^^^ 
dence was givep that the horfe had been apparently in 
health and high condition down to the time of the fale 
and delivery ; and feveral veterinary praftitioners ftated 
that the diforder was of fo rapid a nature, that inflamma* 
tion of the lungs was fometimes known to begin, and 
proceed to mortification within the (hort fpace of three 
days ; and that it was impoflible that this complaint 
could have exlfted at die time of the fale, for if it had, 
it would certainly have been manifefted by a thicknefs of 
breathing. The Plaintiff called a farrier, who imputed 
the fleeknefs and facility with which the fldn of the 
horfe at the time of the fale moved over the mufcles, to 
the water of a dropfy on the chelt having gotten between 
the external (kin and the flefh, and on his teftimony, 
the jury, at the GuildhaU fittings after laft Michaelmas 
tenn, before Mansfield C. J., found a verdi£l for the 
Plaintiff. 

Vaughan Serjt. in Eajler term obtained a rule njfi to 
fet afide the verdift, and Be/l Serjt. with him now endea- 
voured to fupport it ; he faid the evidence was doubtful, 
and the jury, who were the proper judges of that doubt, 
bad decided it. 

But The Court were clear that the Plaintiff ought to 

hare been nonfuited at the trial. On the warranty of a 

\^e, it is not fuflScient for the Plaintiff to give fuch evi* 

dence^ 
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1810. dence as to induce a fufpicion that the horfe was tm- 

j Eavbs found : if he only tlirows the foundnefs into doubt, he 

is not entitled to recover: the PlaintiflTmuft pofitively 

prove that the horfe was unfound at the time of the 

(afe. 

Rule abfolute. 




• 



^^ *"• Johnson v^ Gkkaves, 

Thofc ports of npHIS was an adlon of covenant upon a charter-party. 

StJ)ofnwgo ^^ declaration dated in fubftanqe, that the plaintiff 

vhich arc under v , r 

the dotninton of covenanted, that the mafter of his veflel, the Ben Lh 
Chriftophe and mordy fliould receive on board, freight-free, a cargo at 

lagcdSToftHily ^^'^^H''^^^ ^^^ P'^^^^ ^o ^"7 P^^t or ports in the 
with France^ are ifland of S/. Domingo, ±id that on her arrival there, after 
neutral ports ; delivery of her cargo to the agents of the freighters, (he 
*" ff^ '^Icl * fl^o^'^ ^^^ ^^ board a full and complete cargo of colFee, 
galizc a trade cotton, indigo, and other lawful goods, and proceed to 
with thcin. Lonfbn^ and there make a right and true delivery of die 

If a veflel be ^^ ^ the freighters, their es^ecutors, adminiffratoaf or 

chartered to any ^ -^ * r 1 •,. ! , . j 

portsofanifland, "LtfiS"^* agreeably to bills of ladmg. And itwas.^^d> 
part of which is that 65 running days fhoi^ld be allowed for loading at 
hoftile, and part Port/mouth, and for unloading again at St. Domingo. I^ 
uS^l^'to^^^ confideration whereof, the Defendants covenanted, tbt 
nants to procure they would ?t their own cofts undertake to procure a li- 
a licence ; if the cence for the faid fhip, and would not only put on board 
nemrll t"rt" * ^^^^^ at Pdrtfrnouth for St. Domingo, and, on the fhip's 
the ifland» it is no breach of the covenant that the freighter has procured a liance 
which would not authorize the like trade to an hoftiie port. 

The maCler of a fhip detained as prize, and libelled in the Prize Court at Jo- 
ntaica^ gare bills of lading of the cargo to one who became bail for ^he (hip and 
cargo there : held that the mafter had no autharity tocontrad that the carpofhooH 
be fold in London^ and the proceeds remitted back to Jamaica^ the owners bcifif 
Kady to gi?e a fufllcicnt fccurity to indemnify the bail in tendon. 

aniT4 




Johnson 
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arrival at Si. Donnngoy pot on board a full cargo of pro- 
duce for Lfidon^ at or within the running days, and days 
of demurrage therein mentioned^ but alfo would pay the . ^ v. 
Plaintiff freight for the cargo at the rates therein men- C&bavsi. 
tioned, together with Rye per cent, to the cdptain on the 
amount of the freight, in lieu of primage, pierage, and 
port-charges: 400A on account of the freight (o be paid 
immediately, and the remainder at the end of two 
months after the fhip's arrival at London^ and having re- 
ported at the cuftom-houfe, and upon a right and true 
delivery of her cargo. And it was provided, that the 
Defendants might detain the veiTel on demurrage 20 days 
in the whole, above the 65 running days before men- 
tioned, at the rate of eight guineas a day • The Plaintiff 
then averred, that he took on board a cargo at PortJ^ 
tttoutb, and proceeded to Su Domingo^ and after deliver- 
ing the outward cargo, received tliere from the Defend- 
ants* agents fuch cargo of coffee, cotton, &c. as they 
tfaouglit fit to fend on board \ that the veffel failed for 
London^ and arrived, and there delivered the /aid cargo* 
He then averred breaches, z. That the defendants, their 
agents, &c. did not put on board at 5/. Domingo a com- 
plete cargo of produce for London^ but only a partial 
and incomplete cargo, infufiicient to load the (hip by 80 ' 
tons, by reafon wliereof the Plaintiff loft freight to tl\e 
amount of 720/. in refpe^ of that quantity of produce^ 
and five per cent, thereon for primage, &c. T]ie fecond 
breach ailigned was, upon the Defendants' refufal to pay 
. demurrage for 20 running days above the 65 running 
days. The third breach was, that the Defendants would 
not load the fhip within the 65 running days and 20 days 
demurrage, but detained the veffel after the expiration 
thereof for the further fpace of 6 days, without making 
any compenfation for the fame. The fourth was, that 
the Defendants did^ not procure a proper and fufficient 
licence for the vejfelfortbe ^ccqfton^ by rCfifp^^ whereof the 

veffpi 



346 CASES IN EASTER TERM 

1810. vcflel, and cargo put onboard at St. Domingo^ before her 
^"^^'"**' arrival at London^ for want of fuch licence having been 
t;. procured, were feized and detained by certain officers 

GaEAvi^t s^JJ perfons to the Plaintiff unknown, and condufted to 
the ifland of Jamaica^ and detained on and about the oc- 
Con aforefaid 60 diays ; and alfo that by reafon of the 
premifes the Plaintiff was put to great expence in the 
fubfiftence and expences of the mafter and crew at Ja- 
maica^ and in and about the furveying and examining the 
veffel and cargo, and defending the fame againft con- 
fifcation, and in and about procuring and giving bail and 
fecurity on that occafion. 5thly, That although the 
Plaintiff, on the (hip's arrival at London^ made a right 
delivery of 6 tons of coffee, which had been loaded at 
St. Detningo^ and although two months had elapfed 
fince the (hip had arrived at London^ and been re- 
ported at the cuftom-houfe there, and fince the de- 
livery, the Defendant had not paid the freight. Th« 
Defendants pleaded to the firft breach, that they did 
load a full cargo at St. Domingo i to the fecond and 
fifth, that there was nothing in arrear ; to the third, that 
they did not detain the veffel at St. Domingo zher the 65 
days, and 20 days ; to the fourth, tliat they did procure 
a proper and fufficient licence for the fliip on thatocca. 
£on 5 and to the firft and fifth they alfo pleaded, that 
the Plaintiff did not, on the fhip's arrival at London^ 
make a right and true delivery of the cargo to the 
freighters or their affigns, agreeably to bills of lading, 
according to the effeCt of the charter-party. They alfo 
pleaded a fet-off. The Plaintiff joined in die iffues ten- 
dered on all the breaches, and demurred to the plea laft 
pleaded to the firft and fifth breach, and tendered iiTue 
upon the fet-off. Upon the demurrer, judgment was 
. given for the Plaintiff. 

Upon the trial of this caufeat Guildhall^ at the fittings 

after laft Michaelmas term, before Mansfield C. J. it ap- 
pears 
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peared that the Defendant bad procured a licence, which 
recited) that the Defendants were defirous of obtaining 
the royal licence and prote£lton for the Britijb (hip 
<< Ben Lomtnii* W. Barr^ matter, which they intended 
to load at Pvrtfihoutb ^ith a cargo of Britijh manufac-* 
tures and Eajl India produce, to convey and export the 
fame to the ifland of St. Domingo, and alfo of obtaining 
the royal licence and prote£lion for the importation {in 
return for the cargo fo to be exported) of fpecie, bullion, 
coiFee, &c. or any other articles the growth or produce 
of the faid ifland ; and his majefty thereby diredied, that 
the property of the Defendant Greaves, and other Jri/^ 
merchants, fo to be exported to any ports or places in, 
5/. Domingo^ which (hould not be under the immediate 
dominion of any of his majefty's enemies, and alfo the 
returns of the faid cargo, confifting of articles of the growth 
and p^uce of the faid ifland (except copper), to be 
brought back in the fame fhip, dire£i to fome port of 
the United Kingdom, (hould not be liable to condemns^ 
tion as prize : provided, that if the faid property (hould 
be feized or detained, either on the outward or home- 
ward-bound voyage, aa prize to any of his majefty's (hips 
of war or privateers, and brought to adjudication in any 
of the courts of Admiralty or Vice-admiralty, it (hould 
be forthwith releafed upon a claim being exhibited, and 
fufficient bail being given to anfwer the adjudication 
thereof ; but diat it (hould lie upon the Defendant, or 
his agents, to make due proof* of the circumftances 
therein ftated, and that every thing was had and done 
according to the true intent and meaning of that licence. 
The veflel received on board at Portfmouth a cargo, 
chiefly of cofiee-bagging, of no great valued and failed, 
and on her arrival at Cape Francois, which was dien 
undef the dominion of Chrijtophe, . the mafter received 
from the Defendant's agents there inftru&ions to pro- 
«€ed to Gpmivts, another port in the fiune ifland, and 

under 
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l8it>» unde;r the fame dominioni where lie dtfcharged his oat- 

y ' "I ward cargo, and received on board a* valuable cargo of 
V. coffee and cotton, the produce of the ifland, in feparate 

OMAVKi* parcels, refpeaivdy configned to the Defendants and 
other perfons, for which he figned feveral bills of lad- 
ing, deliverable to the refpeftive confignces. On the 
^9th of March 1808, the (hip failed from Goruuves on 
her homeward voyage, and on the 30th was detained 
by the Ddtdalus frigate, Captain Warrftiy wlio» concefr- 
. ing on infpeftion of the papers, that the greater part 0^ 
the cargo on board had not been (hipped in retiiro for 
the outward cargO) within the fcope of the licence, fent 
the (hip and cargo into Kingston in Jammea. Upcxi her 
arrival there on the iith of ^ri/ following, bercftoied 
to the mafter 73 bags of coffee configned to the Defend* 
ants, which appeared to be purchafed with the produce 
of goods diredly exported from London^ and libelkd die 
remainder of the cargo as prize, in the court of Vice- 
admiralty at Jamaica, The mafter, in order to procure 
the liberation of the refidue of the cargo, without anj 
other authority than that which he poflefled as captaio» 
but thinking it the beft thing fos the intereft of his effl- 
ployers, agreed with Meflrs. Dicks and Co., merchaots, 
refident at Kingston^ that they (hould give bail for tlie 
diip upon terms of their fuggeftion, which he fpeci- 
fied in a letter addreiTed to them, whevein he (lated, 
^« that it would be of great advantage to all concemedf 
<< that bail (hould be given £or the (hip, fo as to allow 
<< her to proceed in tlie fleet; and that if they .would 
<< come forward on behalf of the concern, he would 
« propofe to' offer them reimburfement in JSagland for 
<< the amount they (hould enter into bond for^ and all 
« charges, and to be fecured to them as followed, viz.: 
<< to petition the judge that the cargo might be leleafed, 
. «< and delivered over to them j to give them the bill of 
'* lading for the 73 bags qi goffi^e not libelled, ielmx- 



QaiAfti* 
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*« able to thiBir order, to fecure all epfis and char ftx i to . i8l0. 
^/ give them bills of lading for die (everal other parcek ^„^ 
" of goods of which the cargo confifted, to fecure thtf ^ w. 
«« payment of their feveral bills drawn at fight upon the 
" refpe£lire confignees of the fereral parts of the 
«« cargo,** (for fums fpecified in the letter, and together 
amounting to 7042/. t is. being the eftimated value of 
the refpefiive confignments.) He added, «« that a$ the 
•< <htp would lofe her freight, provided they did not 
'* give the fecurity required, and it thereby became a 
" great obje£l to her owners, as well as to the owners 
«' of her cargo, that it fliould be carried into efieft, he 
*< thereby agreed, that in cafe the perfons on whom the 
y bills were drawn (hould not pay them, and the net 
«< proceeds of the produce delivered to Meflrs. Tayhr 
" and Hughany the agents of Meffrs. Dicks and Co^ 
'^ fliould fall (hort of their amount, in fuch cafe the 
^< owriers of the fhip {hould only be entitled td one 
« penny ^ pound for cotton, and 7/. 6d. for cofiee; 
« and it was underftood and agreed, that, (hould the 
" perfon on whem the bills were drawn refufe to fe- 
<< cure the payment to the fatisfa£lion of Taylor and 
<< Hugban ip London^ then they fhouldJbe at liberty to 
«« infure the amount of fuch part as was fo refufed, and 
<< charge the e^cpence to the fales; but provided the 
<< bills of exchange were all duly paid and fecured, then 
** the freight would of courfe be fettled, according to 
«r the former bills of. lading/' Meflrs. Bicls and Co- 
having given bail conformably to this propofal, the (hip 
and cargo were liberated ; whereupon the mafter ligned 
freih.biUs of lading for the feveral parcels of goods, 
therein defcribing the goods as '< (hipped by Jiicls and 
«« Co., and to be delivered at the port of London^ to the 
«< Girder of the (hipperd or their afEgns ; freight for th? 
^< faid goods as per agreement, with primage atid ave* 
w rage accuftomed." He then proceeded with xjxe fliip 
• ' Vo|.. IL A a and 
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ttt^. asd cargo for Lmdmf ^and arrived. The Court of Vice* 
^_ '^ -^ admirakyin Jamaica condemned die goods as enemy't 
V. propertyi whereupon Dtch and Co. paid the captors the 

GaiATts. ' agreed value of them, and cofts, and drew bills on Ac 
feveral proprietors of the cargb, in order to relmbuffe 
diemfelves that amount. The Plaintiffs offered to the 
Defendanu to deliver them the 73 bags of coffee ilotli- 
belledy upon payment of the cofts and charges ^cU 
Dicks and Co. had incurred in the fuit inftituted iHjfa^ 
tncica. Taylor and Hugban eventually delivered the'ptb- 
ceeds of thefe 73 bags of coffee, which were fold by con- 
fent, the market being then favourable \ but infifted on 
^ . the Defendants' paying the fum of 489/. for the cods of 
Dicks and Ca, which they paid under a proteff agunft 
the'legdltty of the demand; and thereupon Taybf tsA 
Hughan delivered the coffee. The ports of Cape Fran- 
pis and Genaives were not, at the time of this adven- 
ture, in* the power of the enemies of (ireat Brifmn, 
Upon appeal brought in England^ the fentence' of the 
Vice-admiraky Court in Jamaica was reverfed, ttpoh 
payment by the owners of the captors' cofts. ' The Jury 
found a verdift for the Plaintiffs, for the dainages in the 
' declaration, fubjeft to the opinion of the Court upon tie 
following queftions: i. Whether the licence which the 
Dt'fendant^ had procured was a fufifcient licence for die 
protcftion of the whole cargo, and fuch an one as it 
was incumbent on the Defendants to fumifii ; and fup- 
pofing it were not, it was contended, that the Defendant 
was liable to pay demurrage for the time during which 
the (hip was detained by the Dadalus. adly, Whetlier, 
the delivery of the proceeds of the 73 bags of coff(?e, 
(hackled as it was with the compulfory payment pf a 
fum of money, to reimburfe Dicks and Co. for the cofts' 
, they had difburfed in Jamaica, was a fufficient deliverjf 
within the meaning of the charter-party. ' It was re- 
ferred to arbitration, to afcertain the fumi due to the 
13 Plaintiff 
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l^laiQtiflFibt dead fitightt the demurtage accrued ^efes^ 
the . ihip Bmknwni (ailed from &t. Doming^y the de» 
muq^gfi and captain's expences occafioned .by tl^ de» 
teiftioQ by the Chip D^tddus^ and the amount of freight 
due for the 73 bags of coffee $ it being admittedi 
tll9t 48$)/. had been«paid by the Defendants to thePlaink 
tifis on account, the arbitrator was to decide, after the 
judgment of the Court (hould have been give^i on the 
pointy referred, whether that fum would cover the whole 
an:iQunt of fuch of the Plaintiffs' claims for which the 
Court fliojuld deem him entitled to recover ; if it wouldy 
a nwfttit was to be entered* 

. Accordingly Ltns^ Serjt. in Hilary term, having ob* 
lained a role fdfi to fet afide the verdiA and enter a .no«ifuit> 

Sbefierd and Bffit Serjts. in this term (hewed caufe • 
they, pontended, that the mailer w^is empowered by the 
ne^ffity of the cafe to pledge the 73 bags of coffee as a 
fecurity for the cofts. They were the only fecurity h« 
Ci^uld offer, the ihip and the refidue of the cargo being ' 
the, fv|bje£l of litigation \ and if he had not done it, the 
Q^fendan^ would have had to appeal againil the decree 
of; th^ Prize Court of Jsmaica^ but the fentence would[ 
ncww have ilood unreverfed. If the veffel had been de- 
tained for want of fecurity, -this coffee, although libe- 
rates^,, would have been of no value, not being ialeable 
In Jamaica ; and the intereft of ^the confignees therefore 
ri^quired that it ihould be pledged for the coils, for the 
puxpoie of enabling the ihip to bring it home. If the 
Defendants difputed the lien thus created on this part of 
the .cargo, they oUght not to have accepted the. proceeds 
of tke fale : by that acceptance they adtoitted the lien. 
If the coffee had been delivered in fpe^ie to the Defend- 
ajib^ they muil have paid freight for it. Having had th^ 

\ A a 2 benefit 
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benefit of felling it in a favorable maricct, they camrol 
now fay ^at they are hot UaWe to pay 4e ftci^* 
*^v*°" «. The Defendants diA not perform dieir covenant, 
OaEAiTBs. In jiot having obuined a proper licence and bte condofi 
for the (hip. The intention of government in gruiting 
tixefe licences is to obtain a,toarket for Britifi produce, 
or for EaJ India goods, which we are equally mteiefted 
in felling ; and they therefore authorwre a vellel to brifag 
back from St. Detmngo, only that cargo which Ae fale rf 
the SriHJh commodity exported thither wiH maUe the 
merchant to purchafe, and no more. A lioenoe, they 
faid, wzs never granted for a veflfel to go out in baUaftin 
order to bring home a cargo, except in particular cafeSy 
when tlie produce of the foreign country is paiticukrly 
wanted in England^ as wheat or brandy finomiw^wnay 
be. If the exportation, of a very fmall value in Bntifi 
goods exported would legalize the impcrtation of a very 
brge value of fon^tgn produce,, this v^nld differ little 
from the cafe of a ihip fent out in ballaft. The lac<- 
guage of the licence was not in this cslfe, as it fbme* 
times is, for the nturn cargo of tbeJMJhip^ but for Ae 
returns tf the /aid carg^ and there is an «xprefs ptovifo 
diat the licence ihall not prote& any other property on 
board the faid fhip, except die property of th^ faid /. Pa 
Greaves, and other JSnVj^ merchants, ifting of tf:e dtfmp- 
tion thereinbefore Jpeeifiedi that is, being the returns ofthtfmd 
eargo. The circumftance of cofts being allowed by Ae 
Court of Appeal to the • iptors, (hews that the (hip was 
improperly navigated, or that there was fometfaing iwe- 
fegular in the condu£b of the captured; odierwifis it is 
more nfual to give cofts to the captured party ^ aUd if it 
la faid that this fentence was given by way of compro- 
mife,* then the (entence of condemnation ftands onre* 
verfed. The intention of the contraAzhg parties was, 
that the Defendants Ihould, at all events^ obtain iuch a 

Ugence 
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licence at flionld be free from all cavil, and queftion oi 
its l^ality ;^ and Ae having a licence not adapted to the johhsok 
achrenture, ierved to miflead the captors» and idducejthe v. 

detention* . 

Lefu and Vaugban^ Serjts. amtri. It has been twice • 
adjudged that no licence is necefiary for trading to the 
dominions of Cbrijhpbe in &• Domngp g but that they 
tte like any other neutral or allied port : firft, in the 
cafe of the Manilla^ i Edwards* Rep. x. ^ and again by 
die Mdfter of the Rolls, in the cafe of the Pbcenix Jri" 
gaN : and the iflue joined on the validity of the licence 
ditained, is wholly immaterial to the merits of the caufe. 
It was clearly agreed on all hands in the Court of Appeal, 
dut the judgment of die Prize Court in Jamaica could 
not be fupported \ birt the Plaintifis dreading the ex- * 
pences of further proceeding, accepted a propofition 
made by the captors, of permitting the judgment to be 
revarfed, the owners ftiU paying the 489/. cofts before 
decreed, ft therefore is clear that the judgment cannot ' ^ 
be for the ca{>tors. The conftru^Hon of the covenant 
ta obtain^ a licence, is merely thisi that if any licence 
is peceflary, the Defendants will obtain it. But fup* 
pefing that the Defendants are bound by this iflue to 
prove that they have obtained a fufficieot licence, though 
SMue was .neceflary, yet the terms of this licence have 
been complied with. A cargo <^ Britijb manufadmre 
i^as carried out, and a cargo of the produce of the 
ifland was bsought home, which is all that the licence 
feqmres. It never was in contemplation tliat the out« 
'ward ddrgo Ihould be the precife meafure of die home* 
' 'Ward cargo : the owners were defirous of a licence for 
Ae impdrtation of a cargo in return for the cargo to b^ 
• exported, that is, in the fliip's return*, but -the licence 
does not fay that nothing (hall be a fair return for the 
Olitward cargo^ except thofe goods which ar> a£hial}y 
A a 3 fubfti- 
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^tSm. fubftltiited for it. If it had teen intended Co require 

\r^ ^ ^^ *e cargoes ihould be coinmenfunte« the licence 
V. woald have been differently worded^ and would hare tb 

GaiATgt* cxpreffed it, as it has been ufual to do, vthen fuch was 
the intention ; for, until of late, the licences contained 
.' a provifo <' that the return cargo fliould be purchafed 

'out of the proceeds of the outward cargo, and diat the . 
amount of the return cargo fhould not exceed the net mer* 
cantile profit of the goods exported, more than 6ofer 
cfnt" But this arrangement was found produfHte of 
fo much inconvenience on account of the daily detention 
of Teflels by our cruizers, that an Order of Coundl'of 
. the 6th pf jtprit 1808, dire£ked that claufe to be omitted 
in future. The interpretation contended for would I^ 
to this inconvenience, that if an export cargo of vriue 
apparently adequate to purcbafe a f uU homeward cai^go, 
fhould be damaged or depreciated during the voyage, the 
ihip tautt neceflarily return with a deficient loading; 
and many of die articles legalized by this licence, fiich 
as indigo and bullion, are articles of the greateft necei&ty, 
and for which the government would readily grant a Ii» 
cence for a Ihip to go out in ballaft, though if 'fiich 
had been the cafe, it would probably have been exprefled 
in tie lianei according to the fa£l:. The fecond quefti^ 
is, "Whether there was a fufficient .delivery in tbis- c^ )' 
The covenant is, to deliver the goods according to tlie 
Defendant's bills of lading, and the PlatntiflF contends he 
has performed it, by a <^elivery agreeable to the bills of 
lading figned to Dicks and Co., and not given under any 
agreement to which the Defendants were privyj bur 
.wholly without their authority. Firftj- the mafter hsA 
no authority to pledge die property i but'the Defibvlattts 
waive that obje Aion, and confidering the lien as fair 'aii8 
reafonable, are willing to fubmit to it as a fp^cies of 
mortgage on the goods, and offer fecurity to asiy 
amount 4 but the Plaintiff does not even deliver the 
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goods on the terms of the majEtex's agreement: for tbat- • iSao^ . 
eontTa£l 'muft be conftrucd to mean that the hills of. V ^ ^- ' 

TOHN&DX 

lading fhould become abfoIute» only in cafe the perfons y, 

on whom the bills of exchange are drawnj ihould refufe ^ Gesatis, 

to iecure the payment to the^fatisfaftion o^. Meffrs. Dictj* 

friends in London. The bills of exchange^ it is true, 

are not accepted, but the Defendants oiler to give any. 

fecurity that can be required ; and Taylor and Hughan do 

not^obje^ to the nature or amount of the fecurity pro* 

ppfedj but they rejeft all fecurity whatever, and infift 

upon having the entire proceeds of the cargo remitted to 

Jamaica in fpecie, in confequence of a fubfequent letter 

vmtten them by Dicks and Cp., and forming no part of . 

the contra^ made by the mafter^^for the purpofe that * 

Diffu and Co. may be enabled to charge cpmouiEon upon 

the.confignments fent.hitheri as an unfuccelsfuLcom^ 

n^ercial adventure of theirs, and may therefore again 

femi the amount in produce^ in another Teafon, smd- 

dbaijge another commtflion thereon \ which is a moft un^, 

r^<^ble condition to impofe« 

..'^ANSFXELD.C. L This is a cafe oil a diarter-party:, 
^f[f)fieition.ari(i&s On a licence \ and the iflues. joined a)» 
iic^«¥traordinary« i. This is not ii^charter--pa^ to^o 
to^y pavticular port or portfr in*S/# Domingo^ Imt g^ne* 
19% t^ proceed to any port or ports in S/. Domingo^ with* 
q^ aspfj diftin&ioa of fuch p9rt or ports as were undef 
^..gpyemment of Francis and in a ftate of hoftility,- 
^^ Aftch as- were not \ there is a covenant that the De- 
iilP(lsuiVA)fdl procure a licence^ not indeed faying a fuf- 
&^nf ^ Kcence,. but that is rightly conitrued to mean a 
lil^^jfiept licence, /. e. fufficien^ for fuch port or ports as 
ifuLfl^p^fhpuld go to. Then .the cliarter-party contains, 
g^cq^enapt to deliver to the freighters agreeably to bijls- 
oj^^a^ipg. . With refpefi to the licence^ the declaration. 
Yarie;3,ffom the. charter-party .^ the Plaintiff introduce 
o* .9 A a 4 iniD 
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1 8 19. iato tbt d^oiaradoa an zvetmeot dut the Defetidhiie diil 
"^ ' -' ■** dot prQCure a fufficient licencei and he does not alle|e 
9. that he delivered! the goods according to the teiou 

GaaATis. of f^^ charter-party on the return Vbyage» btit that 
he deliyered the goods at London ; it looks as if the 
drawer of that declaration had thought there were doubts 
whether the delivery was fufficient* As to the licence, 
the plea i% that the Defendant procured a fufiBcient C« 
cence, and as to the delivery, that the PlaintiflF did not 
tnily deliver the cargo. Then iflue is joined in thefe 
terms: and .two queftions have grifen^ i. as to theli* 
cence> Whether a cargo, being purchafed with the pro- 
ceeds of the outward cargo to a very trifling extent only, 
or not at all» is within the licence i The iflue is in- 
tended to try that matter \ but that is not the queftioiufaat 
xnuft govern this cafe. To feme ports of Si.D<mi^^ 
which are friendly, a licenfe is not necedary. To odiftss 
which are hoftile, a licence was neceflary \ and if the 
Ihip had gone to an hoftile port, 7^ licence iirould hsie 
been neceflary % to a neutral port, a licence wsis not iie« 
tefiary. Then th»fliip having procured a licence fuffi- 
dent for ^n hoftile port, for which alone it was necefiatf > 
and having gone not to an hoftile^ but to a netftral port, 
in vriiidi a licence was not neceflary, how can it be tf 4 
Ihe had notr a fufficient licence i The cafe has not oc^ 
curred, in which a licence was neceflary. The Plaifltiff 
then can recover no damages upon the breach afl^n^ 
for the want of a licence. There has been much tfg^' 
ment on the meaning of a return dkrgo, and to be fuve 
the words would mean nothing, if they would cover any 
cargo, not being a cargo bought with the produce of the 
goods fent out from thb country : but it is not necelliy 
now to decide that queftion ; for the covenant to prwuJ^ 
^ licence cannot apply to the cafe in which no licence' 
is nece^Eiry. Nodiing can^ariie from the accident of the 
ff^ptain fd the Dsdalus having againft law detmed diis 
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fhip ; if he did fb, die pArty.might fae him for damages l-Bio. 

ift the Court of Admiralty) or in the Prize Courts, Y'-v-^y 
"which fometimes giye damages. From fome caufe, y. 

vUch does not appear, the Court has in this inftance -^Matki, 
thought fit to give the* captors cofts, but we cannot on 
that account diftinguilh it ftom any other cafe, in which 
the default has happened by the wrongful attack or de^ 
tention 6f others : tlierefose, on the queftion of the li* 
cence-, we think nothing can be recovered on this cove<* 
nant. .2. The perfon who drew the declaration feems to 
have been aware that this was a very particular fort of . 
ddivery, for he has not averred k Mras delivered to the 
Defendant ; but it has been argued ^at this does 
amount to a conftrudive delivery to the Defendant* 
The Ihjp being carried into Jamaica, and libelled in the 
Admiraky Court, Dicks and Co. become bail : the maf- 
ter offers them a very large and ample fecurity, to pledge 
the whole' of the cargo. I do not go into the queftion, 
n^etber die captain had a right to pledge thefe 73 bags, 
)>eing not libelled; he pledges, however, the whole of 
the prc^rty. He adds a very fingular condition, that 
the whole of the proceeds are to be remitted to Jd* 
nMxra, which muft be again remitted hither, probably in 
jgQOds^ upoii all whigh remittances, both ways, com- 
mifiions are due. The goods come hither to fTayhr and 
ff^iafiy agents of Difis and Co., the claim proceeds iq 
the Admiralty .Court here, and the libel is difmiiTed, 
^Ulowing the captors cofts : the PlaintiiF applies to Taylor 
aod Ca for the coffee ; they fay no i we will not deliver 
It, b^caufe we are bound to remit the whole proceeds to 
Jamaica i under thefe circumftances, the Plaintiff claims 
freight i now as the goods come hither under bills of 
lading, we muft fuppofe they contain the words, << upon 
payment q£ freight," which all bills of lading have. If 
fjOi T^hr and Co. ought not tahave required the^goods, 
98t ought die. captain tt have deliyered them, but on 

paymeiit 
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i8io- payment of the freight ; ttti when he. did dclirerthcm 
without paytriwt of -the freight, he muft.hsifB.aaed 
contrary to his agretoie&t with Duh md Cq«i for they 
GKtATts. ^Q^^ oo'tfaemfclT€8 that Aeit agents fliould pay freight, 
W|ieh i' On deliregry to them. What a conditioo then 
. the freighter was put into ! For thefe per&ns w«re to 
have, not only the difpofal and fale of thefe goods, but 
thedifpofalof the. proceeds, and to fend them tx> J^ 
tnmicai ^d the Plaintiff i^ to wait for the freigiu till the 
proceeds come back, .and .until all the claims ci .Dub 
and Co., and their agents^ are difcharged, and to truft to 
the furplus, if any. . Hvx independently of the ground 
of the agreement contained in the bill of lading, by ^vluch 
the captain agreed to look to Tayltnr for freight, had dte 
captain fuch a power as enabled him to difpofe of the 
goods in the manner which he has done ? In cales of 
neceffity,. as in this of giving bail, the captain may give 
a pledge, hypothecate ; but it is contrary to the very idea 
of a pledge, that the goodSf inftead of being redee^d# 
are to be^ immediately fold, and the proceeds fentto Jb« 
mcica. It feems tp hie, therefore, that this w^s not a 
fufficient delivery ; confequently the Plaintiff is not en- 
titled to irecover any thing in refped of the detention of 
the ihip in Jamaica^ and cannot maintain an adion foi 
the freight of thefe goods from Jamaica to LonAn* I' 
have faid nothing on the liability of the captain : peffiUf 
he might have been told he would be liable to trover, if 
he had not delivered thefe goods. It was die captaitt'l 
duty to deliver up the goods immediately on the 
{hip's arrival ; it cannot be faid in any fenfe that th^cap- 
tain delivered thefe goods to the freighter. Although the 
perfons to whom he delivered them, being perhaps after- 
wards frightened, gave up the goods, it was not till after 
many months, and it may be that the freighter may hare 
fuftained great lofs of the market, or other great incon- 
venience, by the detention. If Tajhr and Hugbam did 

not 
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not pay the captain dito freight* he, al&ottgK be haa 
panrted with did pofleffionr of the goods, may maintain an 
adion againft diem. The confeqaence of this decifioo 
win he, that the arbitrator, in fettlii^ die account, wiU 
give nothing in confeqaence of the detention of the Ihip 
at Jamaica, or for the freight of the 73 bags of coffee. 
Nothing is^o be recovered on dther of thefe iilues^ 
The rule had better be enlarged until the axbitiator hat 
made up his mind on die odier points, and if die Plafai* 
^ff' is already ovei^aid, there mtift be a nonfuit. 



3» 
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iEI^ATH J. exprefled himfelf to be of die fame opinion 
upon bodi points. 



Lawrence J. The purpofe of the licence was only 
to proted the Ihip : the charter-party is, to go to any 
port in St, Domingo : the licence can only be meant to 
be provided in cafe flie went to an boilile port. Tea 
fay lEe licence is not fuch as would fufiice for an hoftile 
port > it may be fo : then he has no licence where none 
is nieceflary. I cannot think the Plaintiff is entitled to 
recover the freight : for that, hemuft do certain things, 
oAe of which iS'the delivering the goods to the Defend^r- 
aAts ; he does not aver that he has delivered them to the 
Defendants^ and the plea avers that he has not, whi(;h is 
an anfwer to his claim ; and he cannot recover the freigh 
on this charter-party, becaufe he has not performed the 
requifites* I do not fay that he could not bring an 
aAion for work and labour, or ajfumfftt i<xt freight |^ 
t>ul in this a£tion he cannot recover* 
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1810. ^ 

.^^*^' Paul v. Cleaver. 

If a Defendant n^jj gent had on a former day obtained a rule mS 
a ceensvitr it is ™*^ ™ cogn^vtt which had been given^by the De* 

Bcceflary that an fendai^t in this cafe might be delivered up to be cancelled* 

attorney for the j^ appeared on the affidavits that it was given under the 

Defendant fliould ^ ,, . ^ rpi t% r j -. 1. • 

be prefent. following circumstances : The Defendant being ar- 

An attorney's retted, and in cuftody on mefne procefs, her attorney 
clerk is not fuffi- called and fent feveral times to the office of the Plains 
*'*'**• tiflF's attorney, and propofed, on the behalf of the Defend- 

ant, that flie {hould give a eogmvit for the debt and colb, 
with a ftay of executbn. The Plaintiff having agraed 
thereto, a cognovit was prepared, and fent to. the De- 
fendant's attorney, together with tbe Defendant's dif- 
charge, and he procured the fignature of the Defend- 
ant to the cognovit ^ and returned it figned to the Plain- 
> tiff's attorney} but it appeared by the Defendant's 

affidavit, that the fiognovit was figned by her, in prefence 
^ only of a perfon named Lewis, who witneffed her fig- 

nature, and that he was not an attorney : he was in fad » 
clerk of her own attorney. 

' Shepherd, Serjt. {hewed caufe againft this rule; he 

faid that the rule of Court requiring the prefence of ai) 
^ittomey for the Defendant, when a warrant of a^mey 
was given, did not extend to the cafe of a cognovit* 

Befiy contri, cited Parlinfin v.Caines, 3 T-R.6^ 

The Court could pretty plainly fee that no einQiP* 
vention had been praflifed on the Defendant in d|ifi cstfe ; 
they were fatisfied that (he very well knew the efeflTof 
g fognovit i therefore they would not give her the cofts of 

Urn 
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tlie application. But they JTelt it neceffary to adhe^ to 
the rule of Court ; and therefore^ as the prefenceof an 
attorney's clerk was notfufficient, they made the 

Rule abfolute* 




TWEMLOW V. B&OCK^ ^^J «4. 

TTAVGHANy Serjt. mored that the protfionotary . Gencrairyifma- 

might review his taxation in this cafe. This was an "*^ ^ ^^ *»*• 

aftion upon a policy. The Defendant had paid into ^" • *" ^ 

,^ r ^ . . . . ^ Plaintiff docf not 

court upon the count for money had and received, the take it out, but 

premiums of infurance, under the common rule. The proceeds to trial 

Defendant did not take them out, but went on to trial *"^ ^^^covcrs no- 
thing, he IS not 
for a lofs upon the policy ; and thereupon a verdi£l was entitled to cofta 

found for the D^endant. The prothonotary had taxed np to the tloie of 

for the Defendant his whole cofts up to the final judg- . ^ ^oioncj 

*^ '' . ^ into court, 

ment) without any deduflion for the cofts up to the time ^^^ {„ poticT 

when the money was paid into court. Vaughan relied on caufea, where 
the authorities of WUtonr. Place, 2 Bo/. is^PuIL 56., and ^^^^^ '» * confo- 
Muller V. Hartjbcrne, 3 Bof. isT Pull. 558., that although '^^;Sl]^^ 
the Fbintiff does not take out die money which has court, although 
been paid into court, he is neverthelefs entitled to his the caufe tried 
cofts up to that time •, becaufe the payment admits ^^^}^^* *l»c gene- 
.V . r- r 1. 1. J / r A- "^ praftice, and 

that 16 far he has » good caufe of aftion. th^ Defendant, 

if he (ucccedsy 
The Court obferved, that in this cafe the Plaintiff had " entitled to the 
not proceeded on the <:ount on which the money was .u . a- 
paid into court, but for a different caufe of adion. Jt the Plaintiff is 
^ true that if the Plaintiff had taken out that money, he entitled to the 
would hate been entitled to the cofts on the whole de- ^"**''^ ^°** ^ 
cbrationi up to the peribd when it was paid in ; but here ^^ ^^^ ^.^^ ^£ 
he proceeds on a count on which no money was paid in. paying the mo- 
The general rule in this Court, which regulates cofts in ncy into court. 

the 
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bSxo* Ae cafe where money is paid bto court, is the Cone as 
in the Court of King's Bench. But in adicms on po^ 
licieSj where diere is a confolidation rule, and money if 
paid into court,, the Plaintiff is entitled to die whde 
eofts of the (hort caufes up to the time when the moni^ 
is paid into court, although he may not fucceedinthe 
caufe which he proceeds to try, and although dip 
Defendant in that caufe is entitled to the whole coils. 
And this explains the cafes of Mulltr v. Hart/borne^ and 
Wilton V. Placet which do not accurately exprefs the 
opinion of the Court. And there is.no reafon w]iy dx 
praflice now uniformly eilabli(hed, and which is fo con- 
fonant to juf^ice, fhould be altered. 

Rule relufed. 

Note, the prothonotary faid, that thejeafon of the cafe 
•f Wilton V. Placii was, that although no confoKdadon 
rule had aftually been drawn up there, yet, as there va$ 
an underftanding between all the parties that there fliould 
be one, they were confidered to be in the fame plight » 
if the rule had been adually enteredintQ. 
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Parsons v. Scott. ^fj ?4' 



•jTil 



IIS was an zGtion upon a policy of infutance effected A ^(M cbar- 

on the 13th December 1808, upon the fhip Little ^red to 0/)«r/#, 

Mary, at and from Plymouth to Oporto, or S/. ^fox, both Q^^^^^gj^ 

or either, and during her ftay at St. Uies, and thence being taken at 

back with a cargo of fait to London : the policy pro- ^P^to by the 

vided for a return of 2 per cent, premium, if (he ^^^^^' "^^ "^* 

^ .. '^ ♦ rated on payment 

failed with convoy for Portugal, and 2 per cent, mpre, by the mafter of 

if Ihe failed with convoy from Portugal and arrive'di' * fum of money. 

The declaration dated a lofs by capture. Upon the "<* J*" c<>ndiii.on 

' ^ oi bis bunging 

trial of this caufe at Guildhall, at the fittings after Trinity borne in ber to 

term 1809, before Mansfield O* J., it appeared that the England, EngUfi 

Little Mary failed from Plymouth with convoy with a car- P"^^«*«f^ '© b« 

go, and arrived at Oporto : (he remained there a month, ^q^^\ number of 

being prevented by tempeftuous weather from proceed- French. Upon 

irig to St. Ubes, to take in a cargo of fait, according to **** n«w8 of the 
L i A. . --. 1 1 ? »> f- ^* ^w n .capture, but after 

her deftmation. On thp 29th of March 1809, Marlhal the time of the 

ioult, with a French force, having entered Oporto, took (hip'g liberation, 

pofleffion of 'this veflel, and took out the mafter and all ^^^ owners aban* 

the hands. A contrack was afterwards made between , °°f * jf ^^ 

to the iniureri. 
Soult and the mafter, that upon payment of three thou- Upon her arrival 

fand dollars, the (hip fliould be liberated and permitted to *t Portfimu^b, 
proceed to England as a cartel (hip {a), with a number of JJf^J'S j J,j',^ 
Englijh prifoners who were detamed at Oporto, upon con- ber, unlets on re- 
dition either that the Englijh government (hotdd liberate payment of the 

. ranfom, whtcb 
tbe owner reFufed. Held, that the owner being entitled to retake hie (hip, which 
was fafe at Port/mouthy the lofii of the voyage did not enable him to rvcover opoii 
a policy on the (hip as for a total lofs, nor could be recover, as for an average lofs, 
tbe fum which had been paid by the mafter for the (hip's ranfom, and which, being 
an illegal payment, the Plaintiff was not bound to repay to the mafter. 

U) See this contract more particalarly ftated io IVebb y. Brooke, 
poft. Trin- term xSxo. 
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i8t«. an equal number of French prifoners, or that the mallet 
P ~- '-'' Ihould again render himfelf, with the veflel, to the cuf- 
V. tody of SouH. The tnafter accordingly paid the money § 

Scott. g^d, on the 19th of Aprils with a crew, con&fting not 
of his own men, but of the liberated prilbners, failed 
iHrith the veiTel in ballaft, and arriired at Portfwtsiab on 
the X3th of May* The Bngli/k government did fo far 
ratify this contra^ that they fent back the captain of a 
French veffel, the Mercure^ and fdme French feamen» in 
exchange for Bro^e, the mafter of the Liuk Marj^ and 
the perfons who came home with him. The Plaintiff haN 
ing heard of the capture, and not having heard of the Ihf 
beration of the {hip> had, on the I ft of JIf ay, given notice of 
abandonment to the underwriters, as for a total lofs. The 
xhaftcr refofed to deliver up the {hip to Ihe Plvntiffi 
unlefs he would repay him the {um of three ihoiifand 
dollars ; which the PlainttfF refufed $ and at the time d 
the trial the ve({el continued in the pofleflion of the 
mafter. The jury found a verdi£): for the Plaintiff as for 
a total lofs, with liberty for the Defendant to move to 
enter a nonfuit, upon the ground that the fliip was not 
loft ; for that ihe was deftined to go io Portugal^ 
and come back again, and that Ibe did go, jud did 
return. 

Accordingly, Bift^ Serjt., in Michaelmas term, ob- 
tained a rule ni/i to fet afide the verdi£): and enter a non* 
fuit, and counfel were twice heard upon the rule, the 
firft time in Hilary term 1810 ; when the Court, think. 
ing that much might depend upon fa£ls which did not 
appear with fuflicient diftin£inefs at the trial, foggefied 
the propriety of introducing further documepts, which 
the parties accordingly agreed to admit as evidence in the 
cafe. The effe£): of thefe was, that the contra^ with 
Souk appeared to be of the nature above exprefled, and 
that, by a charter-party which tranfpired, the fliip was 
J 4 chartered 
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chartered from Plymouth, with a cargo to OpoHoj thence 
to St. Ubes hi ballaft, to obtain a cargo of fait, and 
thence to Gottenburgh or fome other port in the Baltic* 
And the Defendants refted upon this laft circuxnftance as 
a proof that rfie voyage was loft, becaufe the market for 
the fak was during the fifhing feaTon; which had elapfe4 
pending the delay occafioned by the capture and deten- 
tion of the ihip i but there was no ftipulation in the 
charter-party for the ftiip's return to England: and there. | 
fore when the rule was difcuffed a fecond time, in this 
term, Beft contended that it was proved by this charter- 
party that the fhip never failed on the voyage infured^ 
but had failed on a wholly different voyage, fo that the 
rile never commenced: but on the Flainti£F's retorting^ 
that if fo, he was entitled to a verdid for a return of 
the entire premium, Befi abandoned this ground, and 
niade his ele£bion to confider the voyage commenced as 
the voyage infured, and to (land on the merits. The 
hteft ftatute which is material to the cafe, 45 Geo. 3. ^. 72. 
/ 1^., ena£ts, that it fliall not be lawful for any of his 
majefty^s fubje£ls to ranfom, or to enter into any con- 
traA or agreement for ranfoming, any ihip or veflel be- 
longing to any of his majefty's fubjeds, or any mer- 
chandize or goods on board the fame, which {hall be 
captured by the fubje£ls of any ftate at war with his ma^ 
jefty, or by any perfons committing hoftilities againft his 
majefty's fubjefis, unlefs in the cafe of extreme necef- 
fity, to be allowed by the Court oJF Admiralty. 

Shepherd and Lens, Serjts. ihewed caufe againft the 
rule. The Plaintiff is entitled to recover, either, ift, 
for a total lofs, becaufe the ufe of the fliip is loft for the 
voyage ; or, adly, for an average lofs to the amount of the 
ntoney paid to redeem the veflel. ift. This is a total 
lofs, for feveral reafons: firft, it is clear diat it was a 
total lofs for a nionth after th^ capture and there was a 

VoL.H, Bb confe- 
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1810. confequent atandbiiment before it was known that th« 
lofs was reduced by the reftotation of Ae (hip. In crier 
to do away the totdl lofS| the reftoration runft be fuch 
that the owner may J)e at liberty to purfue his voyage. 
The property was, by the capture, devefted out of die 
Plaintiffs } in order to rereft it, it was neceffary either 
that it (hould come into the adual poflellion of the 
PlaintiflFs, or that they (hould adopt, or be bound in law 
to adopt the mafter*s a£l in ranforaing the Teflel ; but the 
(hip in h€t has never come Into the Plaintlfis* poiTel&on ; 
for they have refufed to pay the money or to redeem the 
veflel on thofe terms : and if the ranfom was an illegal 
aft, the law will not bind' the owners involuntarily to 
adopt it. Secondly, it is not every reftoratioh of the 
hull of the (hip that will do away the total lofs which 
primifaeie was fuftained by the capture, and reveft the 
property devefted by the abandonment. In all the cafes 
where the total lofs has been done aWay, the (hip has 
been reftoreA in fuch a ftate as to be capable of profecit. 
ing the vopge ; and the voyage has afterwards been ^ 
folutely completed : but here the vopge was totally loit 
The purpofe, wUch was to obtain a cargo of fait at 
St. Ubes^ and deliver it within the (i(hing feafon, is 
wholly gone ; for the fi(hing feafon is elapfed. \^en 
the ve(rel left Oporto^ it was impoflTible for the maft^ to 
continue his voyage, for he had no crew : he haiPnot 
a (ingle man on board whom he could compel under any 
fubfifting contraft to proceed to St. Ubes. lie was 
obliged on his parol to proceed to England^ and the kw 
will recognize the validity of the obligation : he was 
ftiU virtually under the dominion of Soult, His veffel 
was not aftually manned with Frenchmen^ but the efieft 
was the fame as* if (he had been ; and (he arrived at 
Port/mouthy not in the profecution of any mercantile ad- 
venture, but as a French (hip bringing prifoners. It 
would be a wholly pew rule if the Court were to 

fay 
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fay that in ererj cafe wheie the fliip is capable of 1810. 
being fiuy^l out and fent to fea again, there cannot be. 
a total lofs. All the c^fes (hew, that whererer there 
is a lofs of the fliip for that voyage, it is a total lois 
for the purpofe of the infurance. The cafe of Gtfs 
V. TVitherSf 2 Burr. 683., in which there were two po* » 
licies, one on the ihip and the other on the cargo, gene- 
rated an opinion in the profefiion, that after a capture 
had' once taken place, there was, in all events, an abfo« 
lute lofs. In Hamilton v. MenJeZf 2 Burr, i xpS^f Lord 
Mansjiild C. J. takes pains to corred that do£lrine, and 
tQ (hew that it is a total lofs, only *' if the voyage is ab« 
folutely loft or not worth purfuing." Milles v. Fletcher^ 
Doug. 219. his Lordfhip faid, « No caies fay, that the 
bare exiftence of the hull of the (hip prevents the lofa 
from being total. The queftipn is fingly thisy whether 
the.confequences of the capture wer^ (Uch sis, notwith-* 
(landing the re-capture, occafioned z total obftrodiion of 
the voyage, or only a partial obftru£lion, as in Hamilton 
v. Mendiz.^ And again, << The point is, what did the 
owilet fuffer by the capture ? and it jtp^ears that he 
fttffered fo much, that it was not worth while to purfue 
the voyage." tn a manufcript note of tjie fame cafe, the 
rule ia laid down in the fame manner. CazaUt v. St. 
Barie, I T. R. 187. W^/Y/w J. faid, « there has been no 
lofs hcie, either of the (hip or the voyage :" and BulUrim 
faid, *• The true way of confidering it is this ; it is an 
infurance of the fliip for the voyage ; if cither the (hip or 
the voyage be loft, that is a total lofs." So in Manning 
v. Newnham^ 2 Marjbal^ 585. on a policy upon a (hip. 
Lord Mansfield faid, «< If by the perils irifured againft, 
the voyage be loft and gone, it is a total lofs, otherwife 
not.** Bainbridge v. Neil/on, 10 Eq/f, 319., does not 
militate with this dodlrine ; that cafe only determined,* 
that if by fubfequent events the total lofs is reduced ta 
B b 2 an 
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an avenge lofs, the aflured has no right to perfift in an al>an« 
donment*. Bnt this lofs cannot be reduced to a partial lofS| 
becaufe it is clear that the objed of the voyage can now 
nev^r be obtained. It is true that a {hip is phjfically 
capable of completing her voyage, as long as her planks 
will hang together ; but the merely getting to a givsn 
place, or loading with a particular article, at any time, 
and at any price, and under any circumftances> is not the 
obje£^ of a voyage. This veffel could not have pro- 
ceeded to 5/. Uba unlefs ihe had taked a new crew at 
Port/mouthy and failed from thence \ but that would not 
have been a profecution of the fame, but of an entirely 
new. voyage. It is impoflible that upon the (hip's arrival 
at Portfmouth^ the freighter could have recovered againft 
the owner in an a£lion on tlie charter-party, upon the 
ground of his not proceeding thence to complete the 
voyage to &. Ubts. If it be now incumbent on the 
owner to continue the voyage, the fame neceflity would 
have fubfifted if the French general had detained the 
veflel three years : but although the (hip in fpecie remains, 
'die freight and opportunity of obtaining a cargo are totally 
k>ft. Again^ if this not a total lofs, yet the mafter is en- 
titled to recover againft the owners the fum paid for 
ranfom» and that conftitutes an average lofs ; for the cafe 
is diftinguifliable firom that of Havekck v. Rocl%tf9odj 
8 7. R* 268. becaufe there the ranfom was clearly ille- 
gal : there, too, the owners recognized the a£l of their 
agent in ranfoming the veflel, and took her back again. 
Whereas here, if this was an illegaljranfoming, the own- 
ers had done no zQi to affirm the contrad made with 
Soult. But the Plaintiff is at leaft entitled to a return of 
the two per cent, premium upon the (hip's arrival at Oforii\ 
and if this not a total lofs, (he has alfo arrived in this 
country, and uppn that event the Plaintiff is entitled to 
t return of two per cent, more : this cafe is diilin* 

guilhable 



Scott. 
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gulihable from that of Kellner v. Letnefurier^ 4 Eaft^ tSlo. 

396., where Lord Elknborough C. J. thought the ihip*a " - 
arrival at her port of difcharge muft precede any re- v, 

turn. 

J?S^and Faughafty Serjeants, contri. All the cafes cited 
were confidered in that oi Bainbridgey. Neiifin, which is 
decifive of the prefent queftion^ and has eltablifhed as a 
principle, that if the Plaintiff relies on an abandonment and 
a total lofs, and the hd is, that at the time of the aban- 
donment the total iofs did not fubfift, his cafe is gone. 
That was an attempt to convert a partial Iofs into a total 
Iofs, but without effc<a : here the Plaintiff omitted tq 
prove, but in fa& might have proved, a fmali partial 
Iofs, lefs than i^l P^ ^^«^- i-o'** ElUfiborougIf% judg« 
ment in Bainbridge v. Neilfon is very applicable here* 
The prefent Plaintiff did not abai;idon till the xft of - 
May : whereas his fhip was releafed on the 19th of 
AfriL It is not true that the ihip afterwards continued 
to be. virtually in the poffeffion of Soult. If he had ex« 
aded of the matter fecurity for his goings to London and 
not to St. Uhes^ perhaps there might be fome colour for 
this pretence \ but as foon as the mailer had paid his 
three thoufand dollars, and had cleared the bar oi Oporto^ 
he was at free liberty to proceed to St, Uhes / but ha 
found it more profitable to convey paffengers to London. 
^Mansfield C, J. and Lawrence J. . It appears he could 
get no crew, except failprs colleffced from various (hips, 
who were all defirousto come to England: he could not 
proceed alone to St. Uies.^ Admitting -that, he merely 
lofes the freight to 5/. Uhes ; but no cafe has decid^d^ 
that the mere Iofs of the profit of the voyage entitles the 
aflured to abandon the ihip. Infurance is a contraA of 
indemnity, but if upon the Iofs of a fingle voyage, the 
9Woer could recover the whole value of his ihip, th^ 
B b 3 effeft 
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i8io* effefl would go far beyond an indemnity ; for the Plain** 
tifF would be enabled to recover where he had fuftained 
no lofs at all. In all the cafes wherein the lofs of the 
voyage has been an ingredient) it is not merely the lofs 
of the immediate advantage of the voyage which has had 
weight with the Court, but there has been an extreme 
improbability that the veflel itfelf (hould ever be reftored, 
or at lead a reafonable ground of belief that the property 
would be loft, unlefs the afiured (hould incur confiderr 
able ezpence to recover it. So, in Hamilton v. Mende^t 

-I Park. 6th ed. 207. Lord Mansfield C. J. fays, « It 
does not neceflfarily follow, that becaufe there is a rcT 
capture, therefore the lofs ceafes to be total, 'If the 
Topge be fo defeated as not to be worth the farther pur* 
fuit J if the falvage be high, and the other expence^ 
great, or if the underwritjer refufe to Ijear thefe ex- 
pences, the affured may abatidoii." He therefore thought 
that many circumftanCes '%uft concur to create a total 

•^"lofis, "when the fhip in 'j^^r/V remains. In Hamibony. 
Mende%f although the fhip was captured, and the crew 
taken out, and a prize-mafter put on board, and an 
abandonment made, yet, inafmuch as there was a rc>-cap- 

' ture. Lord Mansfield held that the fhip was not totally 
loft. The cafe of M tiles v. Fletcher is not applicable in 
the prefent inftance. There no failors were to be had, 
the fhip was at a diftance from home, nearly all her re- 
maining cargo was fold to pay her falvage, and the ex- 
pence of the repairs would have exceeded the value of 
the freight by more thp looA That fiiip could hot 
purfue her vapge, and it was the beft thing for all par- 
ties to fell her. This veflel is in the country of the 
owner, at Port/mouthy where failors are to be had, un- 
injured, and in no refpeft urider Jimilar circumftances. 
A mere interruption of the voyage gives no right to 

' abandon : the Plaintiff can recover only for fo mudb lofs 

ai 
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as he can (hew that he has fuftained. But to create z 16x0. 

total lofs, the ihip lAuft be in fuch a condition that eren 
if the owner were willing, he could not perform the 
voyage; if he can complete the voyage, he is bound fo 
to do. Here, the owner being bound by a charter-party^ 
It was incumbent on hinj, on the (hip's arrival at Port/' 
puuii, to fet out again on this voyage ; there was no phy- 
fical impoflibility of his completing it« In Manning 
▼. Newnbam, the ihip « was declared unable to proceed 
to fea with her cargo upon a LondM voyage, and ihe 
could not be repaired in any of the Engli/b iflands in the 
Weft Indies.^ That was a phyfical impoffibility of per* 
forming the voyage. Lord Mansfield fays, " The ^ip 
had received an irreparable hurt within the policy, which 
drpve her back tp Tortola^ where only two (hips could b^ 
hadj,bo.th together not capable of taking the whole of 
the c^r^o on board. The voyage wa^ fo cpmpletely loft^ 
tluit no ihip could be gqt^ fjoA the infured were unable 
to l^nd that part of the goods which they had purchafcd 
forward to England^ and yet nobody bought goods ihtip 
bi^^ to fend to England. If the voyage could hjive been 
continued in another fliip, there might have been freight 
fro raid. But it was admitted, that there was a total 
lolis on the freight, becaufe the (hip could not perform 
her voyage, and the infured were not to wait till {hips 
could be had. The fame argument applies to the Ihip 
and cargo, and the contra£l is, that the (hip ihall come ^o 
Loj^tf^n^** Bainbridge v. Neil/on ihews, that the circum* 
itance of want of knowledge of the true ftate of the fa£^s 
at the time of the abandonment, makes no*difference in 
the rights of the partjes. Tl^e condition of the men 
who came hqme in the veflel can make no difference in 
the ftate of the fliip : the (hip was reftored to the mafter, 
and confequently the owner could have no right to aban« 
4on. It is urged, that the Plaintiff has aright tq.oeco- 
fCTi becaufe he is innocent, and has not adonte^ ^e zOl 
B b 4 o( 
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of the captain: but tlie Plaintiff is not damnified, for die 
captain cannot recorer againft him the money which he 
haa paid in his onm wrong (a), and the PlaintiflTmay 
Intake his Teffel at pleafure, and free of all expenoe, or 
recover for it in trover. The underwriters, theirfore, 
would pay this fum for the benefit of the captain only, 
who is not a party infured. As to the queftion of die 
return of ^ per cent, upon the fliip's arrival, in KMnet 
V. Lemefurier it was held, that the arrival which entitles 
the aflured to a return ef premium, muft be an arrival al 
the ultimate port of difcharge* The defendant, tliere* 
fofe, b on erery point entitled to a nonfuit. 

Upon the firft argument Mansfield C. J. faid. If a 
capture has occafioned the loft of a voyage, although 
the fliip remains in fuch a ftate that (he may be r e pair ed, 
and may again be taken pofleflion of by the owner, yet 
it is a total lofs. But then the queftion arifes, what 
(hall be deemed a lofs of the voyage ? that admits 
of great argument. It might not hare been worth while 
in this cafe to provide a new crew, without which the 
vefiel could not proceed, and afterwards to go to iu 
Vbis to procure the fait. If the owner is himfelf the 
merchant, he lofes the profits of his voyage % if not, he 
lofes his freight ; but how is the (hip loft } In G^v. 
Withers J Lord Mansfield takes various drcumftances into 
confideration \ the periihable nature of the conunodities, 
the abfolute defeating of the voyage, the heavy amount 
of falvage, the captivity of the -mafter and mariners, and 
the lofs of the freight ; and there he held, that it was 
immaterial whether it were not the efieA of recapture 
to re-veft in the owner the property of the captured 
veffel. 

ti) See tkc cafe of WM v. Br^^^ Trin. term* sSioiM*' 
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I«A WHENCE J* The diSa iti the s^uthorities cited cer- 
tainly go great lengths > they aflert generally^ that wher* 
erer the vopge infured is defeated by any of the perils 
infured againft, there is a total lofs : but I find no aa-» 
tkority which applies to the cafe where the fliip was, or 
might hare been in the hands of the owner, in the 
country where the owners refide* The paflage from tht 
Cmdon^ cj. f* i. which was the original authority on 
which Lord Matufitld relied in the cafe of G^s ▼• 97- 
tbers^ does not apply to the (hip ; and one may conceive 
very ftrong cafes ; as, fuppofe a ihip bound for the B^^ 
tic, fhould be chafed into a port, ^and blockaded there 
till the Baltic is frozen : her voys^e is loft ; but in the 
enfuing fpring Ihe returns to England in fafety : how 
is the, fliip loft i ' In Manning t* Newnbam, a lofs of 
tbe Toyage, as to the ihip, did sudfe, though it did not 
aiife as to the cargo, which was immediately fold on the 
^pot for nearly its whole value* 

Upon die fecood argument the Court held, ibskt there 
nt9A no total lofs in this cafe. The ihip had been de- 
taioed, but was now fafe ; and there could not, under the ' 
circumftaoces, be any return of the premium^ confequently 
^ttheve muft be a nonfuit. 

Rule abfolttte« 
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fIN THE EXCHEQUER^CHAMBER.] 
In Error, 

May 26. B.OW£M V. M0RRIS« 

The highcft TpHE Defendant in error declared in the Couit of 

bidder f|>r certain A ^j^^g ggn^h j^^ ^^ ^aion of ^/i/mM/, and ftated in hU 
laodtfoldby ** ^ mj 

auaion, and the fecond count, that the mayor, burgefieS| and commonalty 
mayor of a cor. of the borough of Carmarthen^ on the 14th of Maj 
Cf'Srafclf ^" 1 804, were about to put up to fale, and Jo fell by public 
and the reft ef auction, by a certain au^^ioner employed in that behdf, 
the burgeflei and in feveral different lots, pertain mefluages and tenements, 
th"*b"*^"* h °th w^^^^®^ *^y ^^^^ {!^\i^ ip fee, upop and fubjeft to ccr- 
▼cndorg of the tain terms and conditions of fale, which were ftated in 
lands, figned A ^^ coi^nt j that the premifes were, under the faid term^ 
contra«,in which 1. . - «'^t r j t. • r i_ j 

Ihey mutually ^"^ conditions, in ihe pretence and hearing oft Uw d^ 

promifed to ful- fendant below, put up to fale by public au&ion in dif- 
lil the conditions ^^^^^^ j^^g^ ^„^ ^^at the Defendant below became the 
of iale on their , r r • rr 1 j • 

rcfpeaiTe pans, pwrchaler of certain mefluages, landsi and tenements. 

The conditions comprized in the thirty-fifth Idt, at tl^e price of iQpoi 

ftated the titie of -^^d that thereupon, afterwards, in confideration that tke 

to'thrrt'S Plaintiff below, then and ther^ ])eing jhp puyor of ^ 

and ftipulatcd faid corporatjon, then and there on behalf rf hhnfelfaiii 

conv^'L^''"^'* #A^ reft of the burgeffes spd commonalty qfibf faid iorou^ 

might re* fell on undertook that the faid mayor, burgefleSy'^nd commoner 

default. The alty would perform and fulfil to the Defendant, as tte 

only aft therein p^^chafer of the premifes comprized in that lot, aU tk 
inentioned to be '^^ _ . , , ... -" , ,•,...- 

don.e by the aforefaid terms and conditions of fale on the behalf or 

Plaintiff was the the vendors to be done and performed refpeding tk 
rccci?ingthede. f^,^^ ^^ ^^^ Defendant below, undertook to perform 
pofit. Held that , . ... r r , i.. r l 

the Plaintiff could ^® ^^^°*® ^^ conditions of fale on his pan, as fuCA 

not maintain an 

adtion in his lodiTidoal capacity agunft the purcbafcr for breach of thia contfaA* 

pur^i 
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puTchafer. The Plsdotiff below then averred, that the 
msiyor, l>urgefles, and commonalty were, at aD times 
after the fale, abley ready, and willing to execute a fuf* 
ficient and proper conveyance of the premifes comprized 
in the faid lot to the Defendant below, according to 
die faid terms and conditions, if the Defendant below 
would pay the purchafe-money thereof, and they averred 
notice and recjueft to the Defendant below to pay the 
purchafe-money, and accept a conveyance of the lot, 
according to die terms of fale, and a refufal by him. 
The decIai;ition then proceded to ftate, that the pre- 
mifes, in purfuance of the terms of fale, were refold iy 
the fttti mayor, burgeffei, and commonalty^ and that the 
deficiency, and the expences attending fuch re-fale, 
amounted to 530/* which the Defendant below was re* 
quefted to pay -, but that he refufed^ nor had he paid the 
amount to the faid mayor, burgejkfp and - commonalty, or 
to die Plaintiff below, or to any odier perfon whatfoever, 
yf h^ defendant below pleaded the general iffue, 

Ttiis taufe was firft tried at the Hereford (ummer af? 
fize0 1805, before Lord Ellenborough C. J. when the evi- 
dence for the Plaintiff below was, that he, being mayor 
^f the bof Ough of Carmarthen, and the mayor, burgeffes^ 
and commonalty of that borough being feifed in fee of 
the tenement? in the declaration mentioned, they, the 
mayor, burgefles, and commonalty, on the 14th of May 
.|3o4, put up the fame, and alfo certain other tenements, 
,^ iale Vy public au^iion, in different lots, according to 
^.^ertain conditions of fale then produced, and correfpond- 
^iag with the averments in the declaration, viz. (amongfl: 
,<idiers immaterial to the cafe,) that, 4thly, the purchafer 
of leach lotihould pay down immediately, as a depofit^ 
on being declared the higheft bidder, loL percent, in part 
of the purchafe-money, into the hands of Thomas Mor^ 
ri/^ £fq. the then mayori and ihould fign an agreement 

for 
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for payment of the remainder on or before the l ft day 
of Auguft next, and diat an agreement (hould be drawn 
and prepared for execution by the proper parties, by Ae 
town-clerk of the corporation, at Ae expence of the fel- 
lers, jthly, That the purchafer of each lot flioold have 
a deed of feoffment executed to him of fuch lot at the 
expence of the fellers^ on payment of the remainder of 
the purchafe-money. 6thly, TTiat the purchafer of 
higheft bidder for that lot was to receive no rent from 
the lands therein comprized until Michaelmas iSoo, 
when the prefent leafe thereof would expire ; as the cor^ 
poration was to continue to receive the rents and profits, 
under that lc,afe, until that time ; but ihe/elkrs were to 
pay to the purchafer or higheft bidder, 5/. per cent, for 
his purchafe-money, until the expiration of that leafe, in 
lieu of rent 7thly, That the fellers* title to the pre- 
mifes comprized in ^s lot, was, under his prefent ma* 
jetty's charter or letters patent, granted to the corpora^ 
tion of Carmarthefiy under the great feal' in 1764. 
pthly, That if any purchafer (hould fail to comply with 
thofe conditions, die depofit-money for his lot (hould be 
forfeited, and the proprietors (hould be at liberty to re- 
fell the lot, and the deficiency, if any, by fuch fecond 
fale, together with all charges, (hould be made good by 
the defaulter. Laftly, that the forfeiture of the depofit- 
money (hould not prevent the fellers from proceeding at 
law or equity againft fuch beft bidder, to oblige him to 
complete the purchafe, as the fellers (hould think proper. 
That the tenements in queftion were fo put up to (ale 
in the thirty-fifth of the lots mentioned in the conditions; 
and that the Defendant below had notice of the fale, 
and of the conditions, and was prefent at the fale, and 
.then became the higheft bidder for, and the purchafer of 
the fame lot, at the fum of 1000/. ', and that the foU 
•lowing agreement was thereupon written at the fopt of 
a copy of the conditions, and fubfchbed by the Plaintiff 

and 
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and Defendant bdoiir rtfye&Weljf viz. : the aboyemenl- 18 10. 



BoWEM 



tioned premifes comprized in lot 35, were this day fold 
to DaviJ Bowenp (the Defendant below,) for 1000/. fub- *'"^/ 
je£3t to the conditions of fale within^mentioned, and Da* Moaais* 
viJ Bowcn^ the purchafer or higheft bidder of the faid 
I0C9 and Thomas Morris^ Efq. the mayor of the faid cor- 
poration, on behalf of himfelf and the reft of the bur- 
geflcs and commonalty of the borough of Carmartiaip 
the vendors of the premifes, do hereby mutually agree 
U> perform and fulfil, on each of their parts refpe&ively, 
the wjithin conditions of fale. Signed, 7. Morris^ mayor. 
David Bowen* That on the 23d of June 1804, the 
following prder was made by the mayor, burgefles, and 
commonalty of the borough, aflembled at a corporate 
meeting held at the GuUdbatt of the borough, upon due 
notice giren inpurfuance of their charter, viz. : Whereas 
in purfuance of feveral orders, bearing date the 4th and 
pth days of November laft, the 5 th day of March laft, 
and the loth day of April laft, feveral mefluages and 
hereditaments,, part of the corporation eftate, were 
fold and difpofed of by public audion in different lots, to 
feveral perfons, at and for the price or fum of 15)434/* : 
And whereas Thomas Morris^ Efq., the prefent mayor, 
figned contrails for the fale of the faid hereditamenU 
and premifes to the feveral purchafers thereof, it is there* 
fore ordered that fuch fales, ahd the contrail's figned bf 
the fdid Thomas Morris^ be confirmed and carried into ex- 
ecution ; and that the depofit monies be paid by the pur* 
chafers into the hands of the faid Thomas Morris; and 
that his receipts fordie fame refpe£lively (hall be good and 
fufficient difcliargesto fuch purchafers forfuch depofit and 
puTchafe monies } and that fuch purchafers (hall not be 
anfwerabie or bound to fee to the application, non^ 
applicatbn, or mif-application of fuch purchafe monies, 
or any part thereof i and that the faid Thomas Morris do, 
on receipt of fuch monies refpeftively, pay the fame into 

die 
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1 8x0. the bank of Meffies. David Morris and Sqiib, banker* til 

^ "'-' Carmarthen^ for fafe cuftodj, until farther dife&ions be 
V. given by this corpMation for the application thereof ; and 

Moaais. ^^ ^ i^j^j, ^jf attorney, or letters of attorney, be made 
t6 eifipower JfJyn Meredith of this county, borough-s 
agent, to deliver livery of feifin of fudi hereditaitoents 
and premifes, fo fold as afbrefaid, to the fevetal pnr-i 
chafers, or to whom they ihall refpe£kively dire£b and 
appoint* And it is farther ordered that in caf« the p'ar-' 
chafers, or either of them, fliall rtfufe or negleft to pay 
the depofit or purchafe monies <yr either of them in mannef 
aforefaidi or to complete their parcbafes agreesdily to their 
contra£^s, a&ions or foits ihatt be brought againft fudi pai^ 
chafers either at law or in equity, at the expence of this cor* 
poration, and under the dire£kions of the faid Thomas M$r^ 
risf for the recovery of fuchdepo6tor purchafe monies; 
and alfo to compel fuch purchafers refpeAively to com* 
pleat fueh their pUrchafed i or that the faid mayor re*fett 
the faid premifes by auction, in cafe of the n(>n-perferm* 
ance of fuch contra&s by the purchafers, agreeably tothe 
' terms thereof. T. Morris^ Mayor. That ptiffoant to 

the faid order, the mayor, burgefles, and commonalty of 
the borough, wete, after th^ fale and figning of the faid 
agreement by both parties, and before the re-fale hereiot 
afterm^ntioned, able, ready, and willing to have con^ 
Veyed the faid tenements, in purfuance of the faid agreed . 
ment } and in due manner and time tendered to the Dc^ 
fendant below the draft of a deed of feoffmenti for his 
perufal and approbation thereof, and required him to 
complete his contrad, and pay the purchafe money ac* 
cording to the faid agreement ; and gave notice to him 
of their readinefs to execute a conveyance of the pre- 
mifes. And that he wholly refufed to complete the con* 
trad, or to^cept any conveyance of the premifes, or ta , 
pay the purchafe money thereof: whereupon the faid 
mayor, burgefles, and commonalty, on the 27th of 
September following, re-fold the premifes for 570/., as 
10 ^ted 
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ftated in the <tedantion : upon this evidence a tenli£k i8td. 

was firA fbuiid for die Phinttff below. In the folksw- 

ing tenn a motion was made in the Court of King's 

Bench for a new trials when the Conrt were equally dU 

Yided in opinion : wherefore the caufe was again tried at 

the Hereford fpring aiEzes 1 8064 before Lawrence J«| who^ 

upon the fame evidence^ thought the Plaintiff below enti«« 

tied to a verdid on the fecond count of the declaration^ but 

recommended a bill of exceptions ; which, beiog tendered 

b]r.thei)efendant below, he fealed accordingly* The 

jury found their verdift for the Plaintiff below, with 

430/. damages, upon the fecond count of the declaration $ 

and for die Defendant below upon the other counts. 

This cafe was twice argued ;' firft, in Eafter term 
1808, by Lord for the Plaintiff in error, and Jobn Jones 
for the Defendant in error : the fecond time in Trinity 
temi 1808, (Heath and Latmrence Juftices b^ing abfent,) 
by Pemki for the Plainfiff in error ; and in the Michaelmas 
term following, by Abbott for the Defendant in error. 
Upon the fecond argument three points were con-' 
tended on behalf of the Plaintiff in error: Firft, that 
upcm the true conftruftion of this agreement, the 
mayor had contraiSed as agent and manager for the ' 
corporation ; fo that it was a contract between the buyer 
and the corporation, not between the buyer and the De- 
fendant in error \ and that therefore the Defendant in 
error could not maintain this a£lion. Secondly, that 
if it were a contraft with the Defendant in error, yet, 
being made with him for the benefit of a third party, 
and all the important confiderations moving from that 
third party, the corporation only could maintain an ac- 
tion upon the contradi ; and that the Defendant in error 
could not. Thirdly, that if it were regarded as a con- 
VnSt made with the Defendant in error, it was void for 
want of a confideration moving from him. The firft 

point 
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point muft entirely depend upon the conftnx£Uoa oC dbf 
inftrument itfelf. The whole tenor of the oondkkms 
of fale contemplated that the dealing was with the car« 
poration. It is true that die depofit is to be paid to 
the Plaintiff below^ becaufe he happened to be the pre* 
fent mayor y but the receipt of that money is the 
only a£l he has to perform. The agreement for the pur- 
chafe, and the deed of feoffment, were to be at the ex- 
pence of the fellers: the corporation were to rcccire 
the rents of the premifes till 1806 ; the fellers were 
they who were to pay intereft on the purchafe money in 
the mean time : the feller's title was the charter of die 
corporation : it was to the proprietors that the liberty of 
re-fale was referved; and the fellers were they who 
might proceed, notwithftanding a forfeiture of the de^- 
pofit, to enforce a fpecific performance as they flioaU 
diink proper. The Plaintiff below figns his name in the 
corporate capacity of mayor, adding that word to his 
fignature ; not in his indiyidual capacity^ or radier, he 
fttbfcribes this contraft, not as principal^ but as agent 
for the corporation. And if he did not individually 
conira£b with the Defendant below, the Defendant below 
did not contraQ with him individually. Therefore if 
the corporation had refufed to convey* the Plaintiff be- 
low would not have been liable in an tGtion by the De- 
fendant below. Unwin v. Wolfoley, i Term. Rtf. 674, 
The Defendant contra£led by deed, on account of his 
majefty, to pay freight. The Plaintiff brought covenant, 
and it was held that the aAion would not lie. Madeadfj' 
Hafdimand, i J. £r 1 72. It was there alfo decided that an 
agent contra^ing for the fervice of government, does not 
render himfelf perfonally liable. If thofe cafes be law, 
upon what principle can this perfon, contra£Ung on be- 
half of a corporation, be diftipguilhed from a contnAor 
on behalf of his majefty. Piggott v. Thomffomf 3 Brf. 
^PuUn 147. is a ftrong cafe to lhew> that akbougb a con^ 
14 vnBt 
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tn& be in writing, it muft be intcrpteted, not according 1810. 

to the ftrifl: letter, but according to the underftanding ^- ^ 
of the parties : there the Defendant hired the tolls of ti v. 

gate and toU-houfe, and contraded to paj the rent to 
the treafurer of the commiflioners, the officer whofe 
duty it was to receive it ; yet it was held that the trea- 
furer could not maintain an adion for the rent. iManS" 
JIM C J. In that cafe tlie Defendant alone figned the 
cdntra£^ :' the promife was not made to the treafurer, 
though it wa0^ a promife to pay to the treafurer.] This 
cafe is not cren fo ftrong : the Defendant below does not 
promife to Morris : the Defendant promifes; to whom 
the promife is made is a refult of law ; and the Plaintifi> 
as one of the corporation, in his corporate » capacity, 
promifes that the agreement fhall be performed. Al- 
dKMigh in the cafe of Appleton y. Binhsj 5^^9^,148.1 
which wiO probably be relied on for the Defendant in 
error, the Defendant covenanting on the part and be- 
half of Lord RoMjy was himfelf held perfonally liable ; 
yet that was, becaufe- it was held evident that he meant 
to bind himfelf and his heirs as fureties for Lord 
Rvhifs performance. Befidesj that was the cafe of a 
deed under feal, wherein no confideration was neceffary ^ 
this being a parol promife, a confideration was neceffary : 
but the Defendant in error was to do no one aft what- 
erer. The corporation were to do every thing men^ 
tioned in the agreement ; they were to receive all the 
benefit ^ the Plaintiff below none. It was thereforej^ 
both in fa£l and in law, a contraft by th^ corporation. 
Upon the fecond point, fuppofing any aftion at all cai^ ' 
be maintained upon tl^s contraft, it lies at the fuit of 
the corporation ; becaufe all the real and beneficial con^ 
fiderations are moving from the corporation. Levett v. 
ftdtuiJt Cro. Eliz. tf 19. 65a. The Plaintiff declared in 
mffumpjit^ that in confideration that he would aflure land 9 
of the annual value of lo/. for the jointure of hi^ 
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i8f o« daughter upon her marriage with the Defefkhdat^s ion, 
the Defendant imdertook to give 200/. to hiefon in mar- 
riage with hefy tod that he had ndt paid the aoo/. ; and 
it was moved in arreft of judgment diat the z&itm 
onght to have been brought by die fon, who ^ras to hare 
the benefit, not by die father : theCourt gave judgment 
■for the Defendant, and over^^nled a cafe Aere , cited of 
Cardinal v^ Lewis^ in which it had been held that tke 
Ikher might fue> Rifpm v. Nmioth Cro. Elix. 849* 8tt . 
The Defendant's fon- having afiaulted the two Plain^ls, 
fiAer ^nd fon, die father complained to a Jiiftice, and 
requared the peace: and in confideration that the Mber 
and fon would ceafe from further complaint^ the De* 
Cendant under(o<A that his ion (hould keep die pea6eto> 
wards both of diem : bat he afterwards aflkulted and 
difabled the Plainttff, the fon$ whereon the father 
brought ajjmnfjk : but the Court held it would ik>t lie» 
as he did not aver diat the fon was his fervant* The fon 
afterwards brought affumffit^ and recovered damages. 

. Dutton and Wifi v. Poe/r, T. Jen. 1 ot. S. C. 2 Len}. «!0. 
T. Raym.202. I Fin. Abr. Affrnn^ 337- 'j^'^'* 
The father of the wife being about to cut timber of the 
value of xooo/. for her portion, die J)efendaatf -vbo 

' tiras his heir, undertook, that if he would leate the dm* 
ber {landing at his deceafe, he, the Defendant, would 
pay the wife loooA After the deceafe of the fasher, 
the huftand and wife fued for the money, and recc 
vered; and the judgment was affitmed upon error 
hrought in the Exchequer Chamber^ It was there hekJ, 
that the daughter might fue for die mone^, becaofe ihe 
could- releafe it. If the Defendant in error, theiefore, 
could fupport diis a^ion, he could releafe it > but all 
the benefits of the contra^ are to refult to the corpon- 
tion, which it is impoffible he alone ihould rdeaie. 
SaMiT V. Pajfie^ SavUe, 23. The Plaintiff declared that 
he had fold to the Defendant land worth zoo/, and that 

one 
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CM Diteheti at the Plaintiff's requeft, treated with the 
D^endant for a reafonable confideration tct re-«flare it : 
and that in confideration of 50A agreed to he paid by 
Dmift^ the Defendant prooitfed to re-aflure the land to 
the Plaintiff. It was obje£ted in arreft of judgment 
that the confideration paffed from Dueketf and that no 
confideration moved £rom the Plaintiff; but the Court 
held that it fliould be prefumed to be his ad, and gave 
judgment for the Plaintiff. Martyn v. HinJe, Ckwp. 437. 
and MarMftghn v. Vernon^ i Bof. &• P«tf. loi. in fi4tts* 
were cited in a note to Pigoti v. Thampfon^ to (hew that if 
4>ne perfon makes a promife to another for the benefit of 
z third, that third may maintain an aQion upon it. It is 
faid that either the agent or the principal may fue upon 
a policy of infurance ; but that is by the law-^merchant, 
whacb, until within a century paft, has not been the law 
of England. As to the third point, in cafe this is a con- 
trad with the individual, by which the corporation is 
fid bomid, there is no confideration for the promifes, as 
Appeats by the cafe of Nerot v. WaUaety 3 Term Rjp^ 1 7. 
v/bere it was held that no adion could have been main* 
tained upon a promife made by the Plaintiff, that a third 
. patty, over whom the Plaintiff had no controul, fliould 
. abftainfrom doing a certain ad, and that therefore that 
pton^(e could not be made a confideration for a promife 
by the Defendant {^Mansfidd C. J. That was an il« 
legal confideration.] Lord Kenyan C. J. relied on this 
ground ; but the principle does not.r^ft upon his autho- 
rity only. There was therefore no confideration for the 
promife in the prefent cafe, becaufe the Plaintiff below 
* could not compel the corporation to perform the con* 
trad. Lord Kenyen C. J. held that there muft be a 
p^ywer in law as well as in fad to do that which is pro* 
mifed* {Graham B. obferved that the Plaintiff had ac* 
tually peifonned his promife, for a conveyance had beea 
tendered.} Harvey • v. Gibbons^ 2 Lev. itf i. In confi* 
C c a deration 
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deration that the Piainflff, who was bailifF to «7. S., un- 
dertook to difcharge the Defendant from a debt of aoA 
due to J. S.,' the Defendant undertook to lay out 40A 
in r^iring a barge of the Plaintiff. VerdtA and judg- 
ment given for the Plaintiff were reverfed, becaofe the 
confideration was illegal : for the Plaintiff could not 
difcharge a debt due to his matter. The prefent verditt 
therefore cannot be fupported. 

Abhoiu in Michaelmas term 1 8o8| for the Defendant 
in error. The written agreement at tlie foot of the con- 
dition is a contra£t made by the Defendant in error in* 
dividually for the performance of the conditions of iale 
by the corporation. The corporation themfelves could 
be bound in law only by an inftrument under feal, what** 
ever might be the effeft in equity of a contrail by their 
agent ; and therefore there was very good reafon why 
the Defendant in error flxould enter into a perfonal con* 
tradl with tlie purchafers. \JMansfield C. J. Tlie decla- 
ration avers that the Defendant in error undertook, not 
that he would convey, but that the corporation (houid 
convey : now the contra£l is, that the Defendant in erron 
on behalf of himfelf and the reft of the corporation, under- 
took to fulfil the conditions of fale. Thus far it is, in 
words, different from the contra£k alleged, that the cor- 
poration fliould convey ; and it is fmgular, if he were 
contradbing for himfelf, that he {hould add tlie words, 
*< on behalf of the reft of the corporation."] He binds 
himfelf individually, that himfelf (the mayor), and the 
reft of the corporation, (hall, in their corporate capacity, 
perform the act. A man may bind himfelf for the ad4 
of others if there is nothmg illegal in them. The 
Courts will fo conftrue every inftrument,. »/ r<r/ tw^ 
vdeat quam per eat. The corporation could not have fued 
on this contra^, becaufe it was not under feal ; and if 
the Defendant in error may not fue on itj no one can } 

but 
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In&t the contmAmuft fall to the ground* In the cafe of iSlo. 

Tbompfott V, P/^9^ there was no contra£l made with the 
phintiff. The cafes oC Umvin v. Wolfeley^ and Macbeatb 
T. i£0/i/ti9M;ri/ are anomalous cafes of agreements made 
by perfohs contrafting on behalf of the public, very dif- 
ferent from the cafe of a private corporation. The cafe 
of Williams v. Millington, \ H. BL%i. is ftrongly with 
the Defendant in error : there the auctioneer fold goods 
in the ownei^s houfe, and with the owners name on the 
catalogues, yet it was held that the auftioneer was entitled- 
to recover for efte price. In Sadiery. Evansy /[Bur. 1984.9 
the reafon why no a£lion could be maintained againft the* 
agent, was, that the money had been paid over. In 
Frontin v, Small^ zLd. Raym. 1410. the leafe itfelf was 

^made by the attorney, who fliewed on her declaration 
that fhe had no ellate in her own name, and therefore 
▼Old. It can make no difference whether the party af- 
fuming for the afit of another be Plaintiff or Defend- 
ant ; and if- fo, this cafe is not diftinguifhable from that 
of Appleton v. Binh. If the contraft were read thus, 
that the Defendant in error, for himfelf, and on behalf 
of the vendors, contracted, it clearly would be his indi- 
vidual perfonal contraft, and the addition of the words 
on behalf of the corporation do not vitiate or jnake it 
the lefs his perfonal contraft : thofe words were in Ap-> 
pleton V, Binks. The word mayor is only defcriptive o£ 
the charader of the contrafting party : it does not alter 
the nature of the contraft. The word himfelf is here 

• ttfed equivocally -, but it does not mean that he, con- 
tra&ing on behalf of himfelf, in his corporate capacity^ 
undertook to convey : it was not his intention to mir 
himfelf individually with the corporation : it is only that 
he, happening to be mayor at the time when he made 
this contrail, and contracting in his individual chara£tef| 
undertook that the mayor, i^ho happened to be himfelfs 
C c 3 smd 
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iati Ac rfeft of the corporation, fliouM convey. tHiww- 
JUU C.J. Suppofing that he had made this contra^ 
without authority ! Could not the buyer maintain an 
a&ion againft him ? J Tes, ex deliBo. A$ to the fecond 
point, that fuppofing this to be a perfonai contrad, yet 
that being for the benefit of another, the party in- 
terefted, and not the party contrading, is to fue upon it • 
it is by no means neceflary, to enable him to main^in an 
a&ion, that the benefit of the contra£l fhould refok to 
himfelf perfonally ; although it is n6t true that all the 
CCMifideration pafles, as it is faid, from the corporation : 
for the Defendant in error makes himfelf a ftake-hoUer 
of the de|K>fit-money \ and, therefore, upon faihire of 
die]Corporation to convey, liable to the header in an a&ion, 
trhichisaconfideration. But the cafes in which it is iaid 
to have been ruled that A. may fue upon a promife made 
to B. for the benefit of^., have been ntifunderftood, and 
sMne well explained by SyrsC. J. in i B^. (5* PulL toi. 
Febmakif^sCcffifany v. Davir. « As to the cafe put at the 
« bar of a promife to A, for thebenefit of £., and an a£Hon 
*^ brought by B.^ there the promife muft be laid as 
^ being made to j5., and the promife a£lijudly made to 
^ A* may be given in evidence to fupport the declu^i- 
<« tion.** If a charter-party be made under fea! for the 
benefit of another, the agent who makes it Is the only 
^rfon who can fue thereon ; and the ordinary cafe of 
policies, where the agent every day recovers fums from 
which he derives no perfonai advantages, fhews that 
diere is no diflference in this refpe6l between inftnunentt 
under feal, and thofe which are not under feaL Hie 
third point is rather a breach of the firft th^ a diifinft 
queftion : for if the Defendant in error fubjefia himfelf 
by his contrail to a legal refpimfibility, that alone is ^ 
fufficient confidemtion* 

Cur. miv. vul^ 

The 
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The jadgmtnt of the Coun ifM deliTecid m the pM- ill 9* 
int tenii {a) by 

Mansvieu) C. J., deciding^ that this contraft did 
iu>t bind the Defendant in error perfonally i becaufe b» 
did not contra£l on behalf of himfelf perfonally^ but on ' 
behalf of the corporation, that he adled merely as an 
agent ; and although the corporation had not conftif 
f uted the mayor their bailiff or agent by inftrument un* 

- der feal, fp that he was not competent by that contra^ ta 
bind the corporation, yet as the Plaintiff in error figned 
it^ perhaps the corporation might hare fuftained an ao* 
lion on this contra^* In equity, a contrafl figned by one 
party would be enforced, and it was not clear that it 
was diflS^rent in law. An adion lies not againft tht 
known agent, who is in the light or ftate of a broker ) 

' and this cafe was within the fame principle which go- 
remed the cafe of Macbeath y. Haldimand^ The judg'P 

. ment of t)ie Court of King's Bench therefore muft 

Reverfed* 

{d) The Rtporter was not ftance of h by a gevtlemaa at 

* preftnt at the time thii jvdg- the bar of known accuracy and 

^ meal was dcUvered» but be knowledge. 
^as fiifoured with the fub- 
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\ nPHIS was an a^ion pf debt on bond conditioned |f default be 
J^ ^ for payment of a principal fum in 18x5, and for made in payment 
* payment of the intereft in the mean time. And the >c? *^ **** inurcft on 
^ fibn was brought on account of a default in paying the ^ j ^k^^^^^j^ 
intereft. ' not yet due, the 

r^\ 7 • ^ • • ^ Court win not ftay proccediogi on payment of the intereft and coftt. 
. ^ ^}X\f§mUe» Wax they would reftrain the caecution to the Intereft and feds. 

Cc^ Shtpbtri 
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SbipUrd^ Serjt. had, q& a former day, obtained a roto 
fti/i to ftay proceedings, upon payment of the intenft 

and the cofts of the a£lion. 

LetuSfX]u now (hewed caufe : the default in payment 
of the intereiJL renders the whole bond forfeited. 

The Court held that they could not (lay the proceed- 
ings : the bond was forfeited ; it might remain to fee 
what (hould be done to reilrain the execution, if the 
Plaintiff ihould levy more than was fiU But there wad 
^o ground to ftay the a^ion* 

Rule difchtrged« . 



Maj %%• koiisoN and Wauoh v. B£nn£tt and Anothef^ 

Bytbcpraaicc MPHIS was an aftion of affutnpjti for goods fdd aod 
of the Lon^n delivered by the Plaintiffs to the Defendants, Plea, 

banker who°°^ the general iffue. The caufe came on to be tried at the 
holds a check - (ittings for London after bft Michaelftias term, befoie 
drawn on ano- 
ther banker, prefents it after four oViock, it is not then paid, but a mark is put on 
, it, to fliew rtiat ihc drawer has affcrs, and thil it will be paid ; and check? fo marked 
have a priority, and arc exchanged or paid next day at noon, at the clearing houfe 2 
Held that a check prefented after four, and fo marked, and carried to the clearnig 
houfe next day, but not paid, no cl^rk from the drawee's houfe attending, need 
not be>refented for payment at the banking houfe of the drawee. 

Such a marking under this practice amounts to an acceptance^ payable next daf 
at the clearing houfe. 

It is not neceffary^to prefent for payment a check payable on demand titf the day 
fQlIowing the day on which it is given. 

A perfon receiving a check on a banker is equallf authorized in lodging h with 
hta own banker to obtain payment, as he" would be in paying it away in the CGorfc 
o^ trade. > 

Although in confeqoence thereof the notice of Its di(honour is poftponed^dai^ 
one day being allowed for notice from the payee to the drawcfi after the day on 
which notice is {iret) by the bankers to the payee* 
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MamJUM C. J., vhen a verdkl was found' for tlie 
Plaiatifi, fufajedl to the opinion of the Court) on the 
following cafe. 

For the purpofe of difcharging a balance due to the 
Plaintiffs for coals fold and delivered;^ a check dated nth * 
Sfptember 18099 drawn on the Defendants' banket-f 
Meffrs. Bloxawt and figned by the Defendant Benneitf 
was delivered to the Plaintiff Waugh at the coal exchange 
on the fame day between one and two o'clock in the ' 
afternoon.. The coal exchange is fituate in Lower 
Thmmes-Jheet i the banking^houfe of Meffrs. Bloxam was 
in Gracechurch-jlreety about 400 or joo yards diftant 
from \fae coal exchange : the counting-houfe and refi« 
dence of the Plaintiffs was in America*fquarey in the 
MinorieSi and the Defendants refided at Wandfw$rtb% 
The Plaintiffs, in going from the coal exchange to their 
own bankers, Meffrs, Harri/on in Manfion-houfe'JlreetimvXi 
pafs by the houfe of Meffrs. Bloxam, Bufinefs at the 
coal exchange begins at twelve o'clock at noon, and con-* 
tinnes until two o'clock \ and from two till three o'clock 
the coal-faftors are engaged in entering the contra£ks of 
fale of the day, and the receipts on account of faleS 
made on previous days, at the proper office in the coal 
exha nge* as direfted by the ftatute. A few minutes after 
four in the afternoon of nth September the Plaintiff 
Waugh lodged this check and four others in Meffrs4 
Harrifirfz banking-houfe, in order that they might get 
them paid. It is cuftomary among bankers in London^ 
in their. dealings with each other, not to pay any check 
which is prefented by or on the behalf of another 
baniesr, after 4 o'clock in the afternoon ; but merely to 
give an anfwer tp the perfon fo prefenting it, whether it 
is a good check or not : and in cafe the check is approved^ 
a mark is made on it, either by the perfon prefenting \t^ 
or the perfon who gives the anfwer. And a check (b 
iparked is confidered as entitled to a priority of payment 

II on 
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48lo. ttti tht next day. Tht check in qncftkm wu canled by 
the porter of Mefirs. Harri/oHf between 5 and 6 o'clock 
in the afternoon of the nth of S^fiemhr to die 
banking-houfe of MeiTcs. Bhxam^ and prefented to Mr. 
W. Bloxam, one of the partners in the firm^ who (aid it 
Was a good cheeky marked it accordingly^ and returned 
it. At 12 o'clock on the next day, the lath of Sepiew^ 
hr, a clerk of Meffirs, Harrifotf% carried the check to the 
clearing-houfe in the city, (at' which time and place the 
clerks of the feveral bankers are accuftomed to meet^ for 
the purpofe of exchanging and paying checks marked 
the day before,) in order to prefent it for payment ao* 
cording to their cuftom ; but no perfon belonging to or 
on behalf of Meflrs. Blonam attended at the clearing 
houfe during any part of that day. It is the courfe of 
dealing amongft bankers who are in pofleflion of checks 
drawn upon other bankers, when they have been marked 
as before dated, to fend them on the day after they are 
due, to the clearing-houfe, to be there paid, or exchanged 
by the banker on whom they are drawn for other checki 
drawn on the banker prefenting the fame for payment 
On the nth oi Septernktr the DefendanU had 400/. in 
the hands of Me^rs. Bloxami and Meflrs. BloKam con* 
tinued their payments until the ufual hour of clofing 
bufinefs on that day, but flopped payment at 9 o^clock 
in the morning of the i ath of Septemkr, and did not pay 
any perfon on that day. The check in queftion was re« 
turned by Mefllrs. Hmrri/on to the Plaintiiii on the Cmm 
day I and notice of the difhonor was given by the Plain- 
tifis to the Defendants on the morning of the next day, 
being the 13th of SefiUtnier, at Wandfrv$fth. Hie qtoef- 
tion for the opinion of the Court was, whedier die 
PlaintiiFs were entitled to recover : if they were, the ver- 
dict was to ftand \ but if the Court ihould be of opio&m 
that the Plaintiffs were not entitled to recover, then a 
ipeidiA was to be entered for the defendants* 

^ 13 ihffhtri 



ui THft nrriETif Tsar op OSORCE in. 

Hi^dSinjt. for t^ Plaintiff^ in ftatmg die csfe, 
interrtipted by Mans/utd C. J.> wha obfeired that 
the minute circumftances ftated refpe&ing the diftance 
and f^latire fituatlon of the places of abode and bufiaefil 
of die parties could make no difietence in the queftiont 
there muft be general rules as to what Aall be confiderad 
as a reafonable time for the prelentment of bills : but 
according to the fuggeftions of this cafe it would be ne« 
ceiTary for a man to carry a ftop-watch in his pocket ia 
order to fee whether he (hoold have dme to prefent a 
bill, or (hould keep it till the next morning. — Shepherd. 
The queftion is» whether the plaintiff has been guilty of 
any fuch laches in dealing with this check, either on the 
firfl: day, or cm the fecond, that be muft now coniider it 
as money, and muft take it in payment as fuch. Thia 
indeed is a queftion of law ; but it is one that in fome 
degree arifes out of the izQt^ of the general ufage. A 
perfon who gives a banker's check, muft be content that 
it (ball be treated in the courfe of dealing ufual with 
bankers ; for he is difcharged, if it is paid according to 
their ufual courfe of payment. MefTrs. Harrifen could 
not have returned this check on the fame day on which 
they took it, on the ground that the bill was not paid 
when firft pre&nted, nor could the Plaintiff have in- 
.ftantly commenced an a^ion on that account againft the 
drawer, whofe defence would have been, that he was 
only refponfible in cafe ,the bill was not paid in due 
time. by the drawee, who might have paid it (as the 
holders in like manner might have prefented it) at any 
tiflne on the fecond day : for it cannot be contended that 
a banker, upon receipt of every feparate bill papble pn 
demand) or at fight, is bound to difpatch a meffenger 
<o prefent it for payment at the firft poffible moment : 
c^herwife he muft keep as many ckrks as he can expe£l 
to take checks in a day : and although it is a pra£Hce 
with bankers to prefent on the firft day fuch checks at 
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they have received' after a certain hour, the only effed 
of it 19, that after a check is once marked for paymeBf 
it becomes needlefs to prefent it again on the following 
day at the banking->houfe, and it is fufBcient again to 
{Mrefent it for exchange or payment at the clearing** 
lioufe. 'And that being the ufual courfe of bankers^ 
dealings, he who gives a check on a banker, recognizes 
the mode of dealing amongft bankers, and fubmits to be 
bound by their practice. He thereby tacitly acknow- 
kdges it to be reafonable that the payee ihould keep an 
account with a banker as well as himfelf. There was 
nothing improper in the time at which the Flainbfis d^ 
pofited this check with MeiTrs. Harrifin; for a man 
who has a bill payable to order, has aright to indorfe it 
over at any period before the time when he is bound to 
prefent it for payment, and that is not till the lad hour 
of the day on which it is due : the plaintiff therefore was 
not wrong in paffing by Meflfrs. BUxam^s door after he 
bad received this check, without prefenting it for pay- 
ment. And unlefs it can be fhewn, that either there 
was a want of due diligence in prefenting it aocording to 
the ufage of bankers,* or that the plaintiff was not w^^ 
ranted in lodging it with a banker, he is entitled to re^ 
cover. On the fecond day there was no laches : it was 
unneceffary to prefent' the check at the bankin^-houfeon 
that day for payment. It is found as a fa£l, that the 
cuftom of trade among bankers is, to pay ^at the clearing- 
boufe, and not at the banking-houfe, all checks payable 
amongft themfelves* The marking the check for pay- 
ment, then, is equivalent to an acceptance, making the 
draft payable next day at the clearing-houfe. iLafom 
rence J. fuggefted, that at the time the defendant d^ 
vered the bill to the plaintiff, it did not neceffarily (oU 
low that the defendant would deliver it to his banker; 
and it did not become payable at the cleari^g4u>ufe ia 
CPOfequence'^Qf any thing that paffed between the plvn« 

tiff 
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siff and die defendaot, but in confequence of ai new 
tenn added to the contrad between the plaintiff and the 
drawee.] Scott v. Lifford^ 9 Ea/l^ 347. was an a£Hoii 
by theindorfee of a bill againft the drawer : the bill wa$ 
giren by the plaitatiff to hia banker, who prefented it 
when due, and it was diihonored \ his banker on tht 
^Allowing day gave him notice of the dsihonor, and he 
on the fucceeding day s^priaied th,e defendant : but if 
he had had no right to lodge his bilk with his banker* 
he could not hare been warranted in thus caufing the in^- 
tervention of two days* delay before the notice giren to 
the Defendant. The right of the holder of a bill to 
lodge it with his bankers for the purpofe of getting it 
paid, is therefore recognized by law. And there can 
be no difference in this refpedi between a bill payable 
to ord^ and a bill due on demand ; but if it be placed 
in die hands of a banker in the ufual courfeof commev* 
cial tranfadiions, and duly prefented according to the 
piaAice of bankers, it is fufficient. 
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£{/? Serjt., ioniri. The plaintiff was guilty of laches 
bodt on the nth and on the 12th of September. On the 
I ith, becaufe he paffed Mefirs. £laMam*s door ; and if ji 
ihan ia in a condition, without inconrenicnce/to receive 
a check on the firft day, he is bound to do it : if cir- 
cumftances had arifen whicK rendered it inconvenient, 
he might have ihewn them in evidence ; but the pre* 
fumption is, that a man will iind it convenient to ftpp to 
receive money at any houfe which he pafles in his walk. 
In Hankey v. Trottnan^ I BL Rep* i. the jury found 
laches where a check given at twelve at noon had not 
been prefented for payment the fame day, and the Court 
refufed to fet afide the verdi£i ; and in the fame cafe ^ 
Fofier L faid, << that bankers had no right to eftablifli a 
cuftomary law among themfelves at the expence jof 
ether men.** In the cafe of the Eafl India Company. r. 

Chittj^ 
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dikijf. Sir. iijs. kwiBbddf that a dicick ovgb to be 
ixcfented on die fame day, tn at fiirdieft on dbe nod 
normng. {^MansfiJd C. J. obfenredy that die principal 
point in Hanhtj ▼• TrOmam^ which was, diat a dwck 
niift be prefented on the fiime day on which it wae te- 
•rived, had been fince over-ruled by the cafe of jlpfUtm 
▼• Swieiappkf B* R* M* 23 6. 3. ivliich alfo detemined, 
that it was a queftbn of iawi what was a leafoiiaUe 
time. Lawrence L obferved, that in the £a/l In£d 
Ceti^anyy. CbUty^ the PiaintiflF had till two o'dociuon 
the fecond day to prefent, before the drawee ftcqpped 
Ijftymeat. Meflrs* S/etcam ftopped at nine in the oiqii>* 
ing.] It Quft not be allowed to make any difiereiice 
prejudicial to the Defendant, whether the Plaintiff chnies 
to prefent the check for payment himfelf, or to en^loy 
kishankfrat an ugf^t to prefent it for him. The ac* 
oBptii^ a check does not, as it has been argued, confer 
te the payee the.power of employing a baakfr to vroffve 
the money -, it only gives him xhft right himfelf tgk csifrj 
the paper to the drawee, and receive the funu . The 
«iily qneftion therefore is, whether there wo«ld have 
keen laches in the prefentments diat were made, if the 
phintiff had ftitl kept the check in his town hands. The 
few knows nothing of the pra^ice of clesnng bov^i 
ind it would be a ftrange thing to fandiort theCe new 
jpraAices of bankers as the law of the land. The bill 
has never been prefented for payment at all } it ought to 
have been, in the firft inftance, prefented for payment at 
ibe banking*houfe on which it was drawn i or, at all 
events, it ought tp have been carried thither, when k was 
found that BUmm*s clerk did not attend at the «Ieaimg» 
boilfe \ for it has again and again been decided, thi^jthe 
infolvency of the drawee, however notorious, will not 
difpenfe with the neceffity of prefenting a bill . to him 
for payment : this was very recendy recognized latht 
«{e of WMrrtHStm v« Furber^ 8 <%?> 242*^ it wasmoie 

paid- 
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iMardetdttdy bcoabent en the iioAder in diia ca3e to plie-^ 
ient kf becaufe the aiifwer ghren oa the preceriiag 
eftming^ that^ it was a good bill» and would be {md 
neact moniingy with a preference^ invited the expcfi-^ 
meat* 

r 

Uipberd in reply. The Defendant, in giving this 
check, impliedly undertakes to pay it htmfelf in cafe his 
iiankers do not pay it in' one of thofe two modes in 
whkh it ufual for bankers to pay checks, and thofe are» 
fhat if thtf Plaintiff prefents it in perfon, they (hall pay 
it at 6gHt, at their banking-houfe $ but that if he lodges 
It widi his own bankers, and they prefent it for accept- , 
ance on the fame day, the defendant's bankers fliall ac« 
cept itf payable the next 'day at their clearing-honfe* 
Jt has never yet been decided, that a holder is not war- 
vanted in taking an acceptance, by wluch the acceptor 
i^rees to pay at a particular place : and therefore it was 
alfowable to take this, which was in h€t an acceptance 
payable at the clearing-houfe, unlefs it (hall be held, 
that no perfon who receives a check is warranted in lodg- 
ing it with a banker, but ^at he muft prefent it for 
-payment with his own, or fome other than a banker^^ 
luind. And fince the Plaintiff has a right to take the 
whole of the fecond day to obtain payment, whether he 
prefents it'fo early on the fir ft day as to get it then paid, 
or folate as to have it accepted and referred for payment 
to the clearing-houfe the next morning, is wholly im^ 
material. It is true that bankers cannot make a cut 
et>m pernicious to third perfons, but here the practice 
«f the drawer himfelf authorizes the praOice of tb» 
payee* 

Mansfield C. J* . The whole queftion amoanU 
merely to this : a man who has bought goods and given 
a draft on a bankeri contends that he has paid for thofe 

goods. 
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goo^s, though the PlaihttflF has nerer receiTed tht 
money. A draft was drawn on the iith of SepUmbin 
on that day it was carried to the houfe of the drawee, 
and, in the language of thofe perfons, was marked : the 
eSeO, of that marking is fimilar to the accepting of a 
bill ; for he admits hereby aflcts, and makes himfelf 
liable to pay. It is the pra£tice of bankers not to pay 
bills of this defcription which are prefented after foti|' 
p'clock, but to mark th^m^ and it is ufaal that bills 
marked on one day, are carried to the clearing-houfe 
where their clerks meet, and paid there on the next day. 
Therefore it is the fame thing as i fa bankef had '^ttca 
on a check, — ^We pay this to-morrow at the clearing* 
houfe. On the next day after marking the check, the 
banker flops payment : the holder's clerk goes to the 
clearing-Iioufe, where no clerk attends from Meflrs* 
B/oxams, and the bill is not paid i and the firft queftioa 
is» whether there is any laches as to the time of prefentv 
ment : as to that, the cafe of AppUton v. S^veOuffk der 
cides, that a ghepk need not be prefented on the day or 
whiph it is dygtwn j now this bill was in faft prefented 
and accepted on the very day on which it was dfawn x 
the reafon of that hafte probably was, in order to fix the 
banker, left the drawer (hould be infolvent before the 
next day, bankers being ufually perfons of great fub* 
ftance, whereas the drawer may be of lefs credit* The 
mark on the check is an engagement to pay at a partis 
cular place : is not then the prefenting it at that place 
equivalent to prefenting at the banking-houfe ? It fecms 
that it is, and that it therefore is no laches; confe- 
quently the fuiplus of the money for the coals remain«^ 
due^ and 

Judgment muft be entered 
fpr the Plaintiff; 
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Doe, on the Demife of Gioneii, v. Roe. ^^ ^°- 

i\ Perfon named SwadJell hz^, in the year I795> ob- Where a De- 
tained from two coparceners an agreement for a *^ '" ^^l 
leafe for 21 years: in 1796 one of the coparceners affidavit that he 
executed a leafe according to the terms of this agree- is coparcener, 

ment : the t vm and intcreft of the leflee came by divers Jwnt-«cn»n^» or 
#• «• 1 • »^ ^ . rwy* tenant in com* 

mefne affignments to the real Defendant. The copar- ^^^^ ^^^ deriet 

cener who had executed the leafe, devifed her moiety to adual oitfter, the 

the original leffec, in truft for tlie other coparcener for ^^^^ ^'*' ^^^' 

life, with remainders over? The furviving coparcener* r r i r --^ 

who was the leffor of the Plaintiff, having refufed to ex- ^mry oiily, with- 

ecute a fimilar leafe, in purfuance of the agreement, for out confcffidg 

the refidue of the term, the aflignee had filed a bill for a o**^^'* 

fpecific performance, which the leffor of the Plaintiff 

encountered by bringing this eje£kment. / 

Runmngton Serjt. had on a former day obtained a 
rule ffgf, that die tenant in poffeffion might be at liberty 
to confefs leafe and entry only, but not oufter, unlefs an 
actual oufter of the Plaintiff's leffor (hould be proved 
at tho tiial : the real Defendant's affidavit, on which 
the rule was obtained^ direfUy difaffirming any ad^tial 
oufter. 

Onjhw Serjt. {hewed caufe : Runningttm contri. 

The Court held, that it was merely a matter of courfe 
to grant the rule wherever the Defendant was a joint te^ 
nant, tenant in common, or coparcener, and here it ap^ 
peared that fuch a privity of eftate fubfifted. 

Rule abfolttte. 
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Junct. 

An tttorner 
who hai ceafed 
to praaife after 
the paffing of 
%S O. %• c. So- 
and before the 
operation of 

f. 3t.badcoflti- 
ncDCcd. may be 
re- admitted 
wtthiHit paying 
any penalty or 
arrears of duty. 



Ex parte Scrope* 

OHEPHERD Serjt. had in the laft term obtained a 
rule ni/ty that this gentleman, who had formerly been 
an attorney of the court, might be again admitted without 
payment of any fine to the king, or any arj^ars of duty 
on his certificate. He was firft admitted in 1767, and 
praftifed with credit until a large eftate had come by de- 
vife to his wifei for her life, with an injunftion to af- 
fume the name of Scrope^ which he did, and at his own 
defire was ftruck off the roll in 1792. But his wife 
being dead, and the eftates confequently gone over to 
the remainder-man, he was defirous to refume his pro- 
feflion. He had, as the practice of the Court required, 
announced his intention to be re-admitted, by giving 
the fame notice which is requifite in the cafe of an attor- 
ney upon his firft admiflion. He had alfo given due 
notice to the ftamp office, by diredkion of the Court 1 
on behalf of whom, 



Seft Serjt. now oppofed Mr. Scr^^s admiifion, ex- 
cept upon the terms of his paying up his arrears of the 
doty upon his annual <:ertificate, impofed by 25 Gfo, j. 
c. 80., from the time of his quitting the profeffion, to 
the prefent day : he was an attorney in 17S5, when that 
duty was firft impofed, and continued fuch till 1 792, 
ht dierefore muft have had a certificate under thefe ads 
from 1785 to 1792 : and as the zQt of 37 G^. 3. f.90. 
fays that he (hall, after a difcontinuance, receive no be- 
nefit from any Certificate to be granted under the former 
z&f unlefs he pays up his arrears in* the manner pre« 
fcribed by the latter ad, he muft neceflarily pay the 
duty from the year 1792 up to the prefent time. 



William 
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WiUiatns and Shepherd^ Serjts. in fupport of the rule : 
The ftatute which requires that the attomies on their 
admiflion (hail pay up the arrears of dutyi is the 
37th G«9. 3. f • 90. yi3i*> which proridedf That the 
Courts may re-admit any fuch perfon ; f . e. ^ admitted^ 
fwomi enrolled, or regiftered in any of the G)urts» 
who, after the firft day of November 1797, ^^^ negledl, 
to obtain his certificate/' on payment to the conunillion- 
erS) of the duty accrued fince the lad certificate ob* 
tained by fuch perfon, and fuch further fum of money 
by way of penalty, as the Court fliould think fit to order 
and dire<ft. The aft was made fiv.e years after this gen- 
tleman had ceafed to be an attorney, and was wholly 
profpe£kive, and therefore does not apply to the preftnt 
cafe. 

The Court held that the cafe was too clear for ar- 
gument, and that there was confequently no reafon why 
Mr. Scrope (hould pay the 6s* and Zd. which was a miti- 
gation of the penalty dire£ted by the ftatute ; but as this 
tafe was not within the ftatute, no penalty at all was 
incurred. 

Rule abfolute for his being re** 
admitted without payment of 
any arrears of duty, or penalty* 
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^ Ex parte 
' Sc&OPi* 



WiLKS V. LdfiLClt. 



S^uneU 



n^ttfi Defendant, who was in cuftody on mefne prp- If a Df fendant 
^ ccfs, Ihewed by his affidavit, that he was baptized ^^^'^^^f,^J^ 
by the name of Btrendy at Memely m the kingdom of name, the Court 
Prujjiay and had always gone by that name \ and had will difchargc 
ncrer, to his knowledge, been caUed by the name of Wm on motion. 
Bernard^ until the {hen£F arrefted 'him by that name; liabkioanteiion* 
D d a on 
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1810. on which ground On/low Serjt. obtataed a rale wj^ for 
*-*^ """^^ Afchargine him out of cuftody. 

WILKS 

V. 

LoRCic. Shepherd Serjt ibewed for caufe, that in the bail- 

bond he was deferibed by the name of Bierne. Befi<fe»» 
the Court will not fummarily interfere in tliis cafe : be- 
oaufe if they do, they will expofe the fberiflT to an ac- 
tion for faKe imprifonment : whereas if the D?fendaht 
be left to plead the mifnomer, he muft not only verify 
his plea by afEdavitj but bring a witnefs from Memel 
to prove by what name be was baptized, and hatli fince 
been known. 

Onjh^i in fupport of the rule, referred to Stevenfon 

\,rDanvers, 2 Bof. isf PulL lo^.y Delatwj v. Cannon^ 

10 Eafti 328., Dring v. Dicken/on, 1 1 Eafi, 225., Coie 

v. Hind/on, 6T. R. 234., Shadgett v. Clip/on^ iEafti J28.> 

and Dixie v. ScMey^ cit. ibid. 

LiWRENCE J. Thofe cafes go the length of (hewing 
that if the flieriff arrefts a man who is named in a writ 
by another name than his true name, the (heriff will be 
a trefpafler, and is liable to 'an afbion of falfe imprifon- 
ment, and perhaps the Plaintiff* is fo likewife ; and they 
are equally liable whether the Court fummarily interfere 
or not. 

Upon the Defendant's undertaking to bring no a£lion, 
tlie Court made the rule 

Abrolute(4. 

U) See the oext cailr, Ahithd v. Me/iidiiU. 
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i-8n>> 

AhITBOL. v. BfiKIDITTO. yunff%> 

TlUT in this cafe, where JarM Benlditto had been fued But where there 
^ and arretted by the name of Aaron Efnedettg^ upon Is only an inaccu- 
the hke apphcationj as in the lait ^ale, bemg made by |.g ^^ ^i^^^ ^i^^ 
Pell Serjt., the Court faid it was idimfwans^ and refufe4 name is ftiU idem 
the rule. fonam^ the Court 

will not intei fere* 



Jeffs v. Smith. 7^^ *• 



THIS was an aftlon Wought agamft the IheriflPof Ifa trader keeps 
Londm for falfely returning nuRa hna s and upon hoofc, and canfes 

the tiial of the caufe at Guildhall, at the fittings after ^!^^f *^ r* ^^' 

** nied to a tax- 

laft Hilary term, the only queftion in the cafe was, gatherer who 
Whether the writ of execution which had been fued out calls for the taxes, 
was overreached by a prior aft of bankruptcy, the ex- |J " *" ' • ° 
ittence of which would juftify the return ? The aft of 
bankruptcy relied on was this : Lawfin, a tax-gatherer, 
called at the houfe of the bankrupt to colleft the af- 
fcfied taxes and property-tax. The bankrupt was at 
home, and was, with his own afl*ent, denied to Law/on* 
The jury found a verdift for the Plaintiff. 

Bejl Serjt. had en a former day obtained a rule nifi 
to fet afide the verdift and enter a nonfuit. 

Shepherd Serjt. now (hewed caufe. There is a 
diftinftion between the fpecies of aft of bankruptcy 
committed by the debtor's leaving his houfe with intent 
to delay his creditors, and his beginning to keep houfe : 
in the latter cafe it is neceflary that a creditor fliould be 
aftually delayed \ but it is not neceflary in the former 
D d 3 cafe. 
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i8zo. cafe. And the creditor who is delayed by die keeping 

^ ^ houfe inuft be fuch a creditor^ who, upon the dental, 

. ' V. ^an immediately fue out a commifiion of bankrupt, or 

$MiTH* immediately arreft the party : but this tax-gatherer could 

do neither \ nor could he prove his demand under the 

commiilion. This demand is rather a duty than a debt. 

The tax-gatherer might indeed have diftrained under a 

warrant j but he could purfue neither of the other two 

courfes : no cafe has hitherto been decided on this 

queftion. 

Mansfield C. J. Could not the crown proceed im- 
mediately againft (he perfon of the debtor, as well as 
againft his eftate ? And if he were dead, would not 
^ thefe taxes be a debt to be firft paid by his executOF ? 

I cannot fay that the crown is not a creditor, and that 
the keeping out of the way to avoid that creditoniis not 
as much an aA of banlyruptcy as avoiding any other 
preditor. 

Rule abfolvte, 

j3(fi was to have fupported the role. ; 
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z8ro. 

CONSTAI^LE V NoBt'E* ^««^ a. 

"T^HIS was an zQ:\pn upon a policy upon flour, at and A policy at and 

from Lyme to Lentio/i, by the Swrfi, and fliip or ^^^"^ » P^*^** **'« 
« . »T 1 . , i- 1 . ^ T ^ .f ti fi /• nanrc of which 

llnps. Upon the trial of this caufe at the Gutldhall fit- equally de6enatet 

tings after laft Hilary term before Mansfield C. J. it a particular town, 

appeared that the firft part of the flour infured was put »"<! « port com. 

on board the Swft at Lymey which failed from thence P'^^*?'^''*^.^"^ 

and amved : another parcel was lh!pped at Bridport ^f ^oaft, doei not 

Harbour i on board the Rofe^ which, in coming round to protect a cargo 

Londotiy was captured by a French privateer. It was ^****" ""^ where 

J, -. ' vi- T>.f TT within the limita 

proved that there is no cuftom-houfe at Bridport Har^ ^^ ^^ ^^ 1^^ 

^r, which is a member of the port of Lyme ; that all rcferi to tbt 

ihips which fail from thence are obliged to proceed to town itfelf. 

Lyme in order to procure their clearances tliere, from A policy "at 

the cuftomer of that port, and that Bridport Harbour lies jq i^ndon does 

about nine miles to the eaftward of Lyme^ and confe- not protcdt a 

quently geographically nearer to London^ and a veflel cargo laden at 

bound from Lyme to London muft therefore pafs Bridport ^^'*^"^ ^'**^'" 

r t t , r , tl ^ theportofZjfiMf. 

m her courfe j but whether on account of the neceility ,,„! eight mileB 

of Handing out at firft from Bridport on a more foutberNy^nzutx Xq London* 

courfe, in- order to get clear of the Bill znd ifland oP //) /J^^^ ^/^ 

Portland^ before the eafierly courfe could be puffued, it # 5 ^ 

was a more or lefs eafy navigation from Bridport to io«- 

don than from Lyme to London^ did not appear by the 

evidence : Axmouth^ which lies about ten miles to the 

weft ward of Lyme^ is alfo a member of tlie fame port. 

The Defendants contended, that the Rofe did not fail 

from Lyme^ and that therefore this voyage was wholly 

a diflFerent adventure from the voyage infured, and the 

riik never attached, for that the defcription in the policy 

Referred to the local point from which the veflel was to 

fail, not to any political divifions of the kingdom. On 

^ Hi^ piher hand the PlabtifF urged, that a failing from 

P d 4 i^f 
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i8io. any part of the port of Lyme was fafficient to fatisfy 

^ "-' ^ this policy, and as* Bridport was nearer to Lmdon than 

V. L^fM was, the circum (lances were fo much the more 

KoBLS. favourable to the Defendants, who therefore could 

not compl^un. Mansfield C. J. • referved the point, 

fubjeA whereto the jury found a verdi£l, for the 

Plaintiff: 

Lins Serjt, in this term obtained a rule nifi to fet afide 
the verdi£l and enter a nonfuit. 



Shepherd^ Beft^ and Faughan, Serjts. now fhewed 
caufe. If a (hip receives her cargo at D^iford, that is 
not locally and ftriflly at London, but Oie would receive 
her clearances from the cuftom-boufe of London, and the 
riik would be proteded by a policy at and from London, 
In this cafe an infurance at and from Bridport, and aa 
infuratice at and from Lyme, would equally have pio» 
te£ked this rifk, though perhaps an infurance at and from 
Bridport might not have protefted a rilk at and from 
Lyme, becaufe the town of Lyme is more diftant, and 
therefore the riik would be increafcd : but it is fufBcient 
an a policy generally to delignate the port from which a 
veflel fails \ more minute accuracy is not required-: it is 
not neceifary to defignate fome particular point or difthA 
in the port itfelf. If it were, half the policies eiieded 
would be void. It would be faid that a (hip which loads 
at tlie fufferance quays in Surrey does not load in Lom^ 
don. Nor would cargoes taken in at Limehet^e and 
Gravifendy which are in Middlefex, be prote&ed by a 
policy at and from London. The words muft be con» 
ftrued according to the fubjeA»matter : it has ktfely been 
decided in the Court of King's Bench, that neither the 
London Docks, nor the Eaft India Docks, are within the 
city or liberties of London : yet who will bj that (hips 
Airre laden are not pr^tedted by a policy at and from 

London ? 
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JLondon f The cafe of Pajne y. Hutcbinfom^ C. P. QmU^ f Sio. 
iaU fittixiga after Trutity term 1808 {0)9 is diftinguifii^le 
from thi% for tbere the Teiel was loft in a river, wheie 

file 

(a) Patne v. Hutchinson. Nov. 

THIS tMtm WM brought over thitber to give I hem their 




upoo a policr of infurancey ef- 
fcded at a prctntum of four 
guineas per ceni.f upoo goods 
on board the fhtp Catherine^ 
'* at and from Caermarthen to 
Z^Wm," to recover a partial 
lofg by danvige by fea-watm 
The declaration averred thtt 
the (bip was in good fafety at 
C^trnutrthcn^ and that divers 
goods of great value were 
there, to wit» at Caermarthen^ 
loaded on board the (aid (bipy 
to be carried from tbcnce vpoiir 
the voyage infured, and that 
the PUintiffd were then and 
there intcrefted in the faid 
goods to the whole amount o'f 
the infurance. Upon the trial 
of the caufe at the fittings after 
Trinitj term 1808. at Guild- 
haUt before Mansfield C. ].^ it 
appeared* that feveral ad ions, 
on the fame policy having been 
comoiencedt a confolidation 
rule had been obtained » upon 
the terms of the Dcfcndani*s 
admitting his fubfcription and 
the intereft as averred iu the 
declaration. The evidence was, 
that the veflel took in a cargo 
of tin plates at Uanelly^ and 
fiiiled thence for Z«ff^#9. Lla- 
meUf ii a member of the port 
of Caermarthen^ but there is a 
diftiaA cnftom-houfe at ZAf- 
ndlyt ss well as a cuftom-houfe 
^ Caermarihenf and when 
ibips clear out from lAanelly a 
CuHomhoufe ofi&cer is ient 



If a policy de- 
clearances ; bat Caermarthen fcribe a voyage 
lyhig high up the river, and at and from a 
acceflRble only by an intricate pUce which is 
navigation, few fliips engaged the head of a 
ia the coaaing trade clejfr port, it will not 
out from that place, except cover a voyage at 
coafters belonging to Caer^ and from a dif- 
marthen itfclf : the cocket pro- tind place which 
duced in evidence was frjr- ig a member of 
niftcd by the cvftom-boofe at the fame port, 
Uanellj. It was objcded for 
the Defendant, that the Plain- 
tiff bad not proved his intereft 
in the goods, and that this was 
a fatal variaace; for that the 
voyage and goods dcfcribed in 
the policy was a voyage from 
Catrnmrthem^ and goods loadm 
there ; and there was no evi- 
dence that fuch a voyage had 
ever been' commenced ; if the 
policy was meant to apply to 
the voyage from LlmrnUy^ the 
voyage was not corredly de- 
fcribed in the policy, and ei- 
ther-thcre was no proof of the 
Plaintiff's intereft, or the riic 
never attached. The jury, 
however, found a verdift for 
the Plaintiff for 45/ 9/. %d* 

Vaughan Serjt . , in Michaei- 
mas tetro z8o8, obtained a role 
nifi to reduce the damages to 
4/. 4/., the amount of the pre* 
mium, upou the gromid thct 
the xk§L had sever attached. 

ShephcrdStr}t.9 for the Plain* 

tiffs, on s ftibfequent day in 

the 
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C^VtTABtB 
KOBLI* 



file never could have gone at all, if (be had failed from 
CarmMTthen inftead of Kidnvelly: here it is in proof that 
a (hip coming out of Lyme muft pafs by Bridport Hmr- 
hur. In the cafe of Higgin/ v« Aguilmr (a), on a policy 
at and from Dnnerara to London^ it was held, that a 
loading at EJfequiho was a loading at Denurara. 

MiNSFiELD C. J. That cafe was decided upon the 
particular ufage of the trade ; and if the Plaintiff in this 
cafe could have proved an ufage for (hips to load at Brid^ 
p9ri^ upon a policy at and from Lyme^ it might have 
aflSfted him \ but np fisch ufage was proved here. Pro- 
bably the underwriters never underwrote a voyage from 
Bridport in thefe terms before. The whole is obvioufly 
a miftake, and proceeded from the circumftance, that die 
parties knew that the Swift^ the firft veflel which was 
covered by this policy, was to fail from Lyme; they 
therefore concluded that the (hip and (hips would fail 
from the fame place. It was in evidence, that Guernfey 
is within the port of Southampton^ and Lnjerpool within 

{a) The Reporter bat not been able to find this cafe in print. 



the fame teruv argued, that 
the Defendant was eftopped 
by his admtflion from fetting 
up any fuch defence* He had 
admitted the intereft as averred 
in the declaration. The in- 
tcreik averred in the declaration 
was an intereft of the Plaintiffs 
in the Cud goods; the (aid 
goods were the goods before 
averred to be loaded at Caer- 
marihen\ fo'that in effect, in 
admitting the intereft* he had 
admitted that the goods infured 
were loaded at Cacrmartbai \ 
and he was now precluded 



from proving or contending the 
contrary. 

Vaughan was prepared to 
fupport his rule* 

Tht Court obferved thati 
there were feparate cufton. 
houfes at Cuormarthen and 
Uanelly^ and that a cuftom- 
houfe officer was 'ent over \o 
the latter place, when cotfters 
clear but ^om thence : the ad- 
mi ffion of intereft had not pre- 
cluded , the objeAion, which 
muft therefore prevail. 

Role aUelvte. 

the 
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thfi part of Chefiir^ and that the port of Exrter extends i8io. 
4iear thirty miles to the eaftward of that city. 

Rule abfolttte* 



CoMSTAIdl 
N0BLI« 



Lens and Mta^/kalU Serjts. were to hare fupported the 
rule. 



Morrison v. Parsoms.^ Jvne^. 

T^IS was an aftion oi ajum^t^ brought to recover if the owner of 

535/. 2s. claimed to be due to the Plaintiff for the a fhip, having 

freight of a cargo of goods carried from St$ckMm to chartered her for 

Plynuntth^ under an agreement of charter-party made on ^^°Z!f ^' * ^ 

the 17th olAufufi 1808, whereby the Plaintiff, being voyage, though 

owner of the Ihip Brothers^ contra£led with the Defend- he afterwards 

ant that (he fliould faU to Slockho/m,2nd there load from *fl^Knthecharter- 

the Defendant's faftors a cargo of tar for Plymouth, and if fl,c carna^ ^* 

there deliver the fame, on freight, at the rate of 13/. per freight, the 

barrel, one half of the freight to be paid on the delivery of «^gn« of the 

the cargo, and the remainder in. three months following, toihcfrcieht aa 

Upon the 26th oi Auguft the Plaintiff executed a fegul^ iocident to the 

ailignment of the (hip to Henry, the mafter of her, but no ^'P* 

reference was thereiij made to the charter-party, or the ^^ "^ ^^ cannol 

freight to anfe therefrom; the veffel was duly regiftered in ter. party other- 

the name of Henry, under whofe command (he failied, in wife than in the 

purfuance of the charter-party, about the 8th of "*°™* °^ *^* 
* .^« 1 A.T. n« afficnor. 

^iemher J 808, upon her voyage to Stockholm. Hie 

Plaintiff being indebted to Hamilton in 860/. on the 
lit oi February 1809, by indenture of that date made 
between himfelf and Hamilton, reciting therein the char- 
ter-party, and his debt, and that he had propofed to af- 
fign the freight for fecurity, and had requefted Hamilton^ 
if it ihould be confidered by him as neceffary or expe* 

dient 



Morrison 
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fBio. dient to etk€t an infarance diereon, in confidcraticrt of 
the debt fo due^ and of 5/., the Plaintiff affigned to Ha^ 
nubon all his right, title, intereft, claim, and demand in 
Parsons. the monies to become due by virtue of the thereinbefore- 
recited charter-party, to hold, take, and enjoy the (kme 
unto Hamitiofif his executors, adminiftrators, and afligns, 
upon truft thereout to defray the cods of that aflign- 
ment, and of the execution or management of the trufts 
jn him thereby repofed, and to pay to himfelf any pre- 
miums or commiflion, and all other charges of efieding 
any infurance upon the freight, and after fuchpaymentSs 
then upon truft to apply the balance in payment of the 
debt and intereft up to the day of payment, and if there 
ihould be any furplus, in truft to pay ihe fame over to 
the PlaintifF. The Plaintiff then proceeded to confti- 
tute Hamilton his attorney irrevocable, to fue for and re- 
ceive the freight, and give difcharges, and effeft infur- 
ances. He alfo covenanted for title to the fhip and 
charter-party, and for further affurance, and that lie 
would not revoke the authorities thereby given, or re- 
leafe. On the ad of June^ the Brothers being then ex- 
pelled home from Stochholm^ Hamilton^ by a notice, 
wherein he recited the aflignment which had been made 
of the freight, required the Defendant 'not to pay it to 
any perfon except himfelf. The veflel having arrived at 
$tockholm, took in a complete cargo of tar, and again 
failed, and arrived at Plymouth in the middle of t/ic^f 
and about the latter end of the fame month completed 
her delivery j fliortly after which the Defendant, withoat 
retaining any part until the expiration of the three 
months, paid, notwithftanding the aflignment and notice 
the whole of the freight to Henrys to whom the Plain- 
tiff was indebted for monies advanced for the (hip^s ufe. 
This a£lion was brought in the name of the Plaintiff', 
for the benefit of Hamilton. Upon the trial of tlus 
caufe at Guildhall^ at the fittings after laft Hilary ten&» 

before 
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before MiwfitklC. J. the jury found 91 vercKft for the 18 lo. 

Defendant. 



' Btfi Serjt. on a former day in thiA temsy obtSHoed » 
rule ftifi Sot a new trials upon the ground that the jury 
had taken upon themfelYes to decide in die afErmative 
the queftion of law, whether by a transfer of the £btp 
the inchoate right to freight is alio transferred, a pofitioa 
which, he denied upon the authority of Splidt v. Bvwhs^ 
joEaftf 279. where^ upon a cafe fent by the Mafter of 
die Rolls, on the queftion whether the affignees of a 
bankrupt, who had let his fliip upon freight under a 
charter-party, or the perfon to whom, after making the 
charter-party, and before his bankruptcy, he had ailigned 
his Yeflel» were entitled to recovet the freight in coTe<» 
oant on the charter-party, the Court held, that the a& 
fijjnees of the bankrupt's eftate, and not the purcbafer of 
the veflel, was entitled to recover, and that a Court of 
Uiw could not take notice of trufts. 

Shepherd Serjt. on this day {hewed caufe. The verdid^ 
is right, for payment made to. the cejluy que truji is pay- 
pnent to the Plaintiff. It is obfervable that the (hip was 
affigned to Henry before (he began to earn freight. If, 
after the aflignment, goods had been put on board in 
Sweden^ not under a charter-party, but merely under 
bills of lading, it is clear, that upon the (hip's arrival 
here, Henry would have had a right to detain the cargo 
till the freight was paid him. Or he might have brought 
ajfumpfit for the freight \ for he could prove that he was 
OMrner, that he took the goods on board, carried them, 
and delivered them. The charter-party, which exifted in 
the prefent cafe, made no other difference in his right in 
'this refpefl, than that an adion thereon muft be brought 
in the name of the Plaintiff, not in the name of Henry; 
confequently the Defendant's payment to Henry would 
difcharge him from the a^ion in which he would other- 

wife 
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iAle be liable to the Plaintiff on the charcer«f)ait^, inf 
reafon of the privity of contra£i between tfaem ; valkb 
this were fo, the owner of the goods would have nof 
Parsons. meafis to obtain pofleiEon of them, except by payment of 
doable freight, firft to th^ Plaintiff futng on his contiafty 
and again to the ihip-owher ; for whofoerer ini|^ haeve 
happeiied to be owner of the ihip at the time of her 
arrival, would have had a lien on the goods tSA he had 
received at leaft that half of the freight which by the 
charter-party was to be paid on delivery. The Plaintiff 
himfelf, therefore, has put the Defendant into fucb ft 
fituation that he cannot obtain poffeffion of his goods, tiS 
he has paid the freight to the Plaintiff's affignee of the 
fliip. But furthers wherever a fliip is affigned, the af- 
fignee is entitled«in equity to all the freight which afler'* 
wards accrues. Suppofe the obligee of a bond had af«* 
figned his bond to another ; payment by the dbligor to 
the afiignee< is a good payment to the obligee. Lynci 
v. Clemiftt, I Lutw» 577. it was laid daitm, that a tendef 
to the ce/fuy que truft of a bond, would be a good tender 
to the obligee. The rights of the affignee of a bond 
have been taken into confideration in courts of lav*. 
Feftner v. MeartSy 2 Bh Rep, 1269. AJfumpfit by tho 
affignee of a bond againft the obligor, who had notice of 
the affignment and agreed thereto. Nares J. alked, « If 
<< the Defendant had paid the Plaintiff, and the obHgea 
« had fued the Defendant, whether he might not havs 
« pleaded payment/' And it was admitted by the De- 
fendant's counfel that he inight : and die Court held, 
that the a£tion was maintainable. Bottomlej v. Brteie, 
cited in JFincb v. Kee/ey, 1 Term, Rep. 621. The Defend- 
ant pleaded, to debt on bond, that the bond was given 
for fecuring 100/. lent to the Defendant by E. ChdnaU 
Ur, and was given by her dire£iion to the Plaintiff, in 
truft for her ; and that E. Chancellor^ before the a&km 
brought, was indebted to the Defendant in more ni6iisy 
10 than 
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dHui ^ dimnint of the bond : to this there was a de** itio. 

immer^ vhkh was withdrawn by the advice of the 

Court. S. P. on demurrer, in Rudge t. Bircby and' "" 'v. 

Riidge^.Tytiy Mich. 25 G. 3. B. R. cited iUd. But PARisirs.. 

wbererer a fet«ofFis good, payment is good, and a truftee 

cannot be permitted to fet up a fubfequent affignment 

againft the eSeSt of his own a/fi. Therefore inaiinuch 

as die affignment contains no fpecial exception of this 

truftt every payment to the affignee of the (hip, who is 

the c^uy qm trufi in this cafe, is a payment to thtt 

truftee. The fubfequent affignment to Hamilton can 

make no difierence. And it is not unimportant, that 

Henry had at Stockholm advanced money on account of 

the fliip to the whole amount of the freight, fo that he 

had a lien on the whole freight for the re-payment ; buf 

the principal ground is, that payment to Henry is pay«« 

ment to the PlaintiflF. 

Bffi anTI Rtmnington^ Serjts., contended for the Plain- 
tiffy I ft, that payment to a ce/luy que trufi is not, in law, 
payment to a truftee : but, idly, it muft appear that 
Henry is the cejhy que trujf of the Plaintiff, and that therj 
is no truft for any other perfon. If A. contrails with 
B. to carry goods, or to perform any other work, ' and 
performs it through the agency of C, a payment to C 
for the work is not therefore a payment to A. It is not 
true, diat if the Defendant had paid freight to the Plain- 
tiff, he could not have obtained from Henry the poffeflion 
of the gpods, for Henry had adopted the contrail which 
the Phintiff had made, and agreed to perform the voy-* 
age under that contrail. It is not uncommon "after 
chartering a (hip, to affign the charter*party as a fecurity 
for money advanced for the outfit, and it would be an 
Hiftrument of fraud, if the owner could afterwards, by 
felling the ihip, vacate that fecurity. But if equity is 
to be confidered in this cafe^ the Court will look to all 
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i8io. the equities. A perfoni by whofe afigUgeiice the cbar- 

*'*'^'''**' ter-party remains in tlic poflefiion of the Piamtiff, cannot 
y, complain that it is conveyed into other hancto. lit en 

riRsoNs. becoming the dwner of the (hip, he wiihes alfo to be- 
come the owner of the charter-party, he muft reqmie it 
to be a&ually a£Qgned to him, otherwife it mnain^ with 
the original cliarterer. Splidt v. Bowks. No intereft in 
the charter-party, either legal or beneficial, pafled by the 
ailignnient of the (hip. That inftrument eontsins no 
words defcriptive of any property except die ihip and 
her tackle. The Plaintiff, therefore, never was a tmftee 
for Henry, confequently the dofhine, that payment to a 
ff/Iuy que tru/i is payment to the trufteo, dees not a(^ly 
here to prevent the FlaintifF from recovering. But upon 
t)ie fame doArine, payment to HamiUon would have 
been a good payment to the Plaintiff, becaufe the Plain- 
tiff was in truth a truftee for Hamilton* In Butomlij v. 
Brooke^ the Court.gave no judgment, but only a recom- 
mendation to withdraw the demurrer. \Hiath J. Ba* 
tQtnley v. Brookf has often been allowed to be cited.3 And 
neither that nor any of the cafes go the length of proving 
that, fuppofing the Plaintiff to be a truftee for Hifnj^ 
payment to Henry would be payment to the pbinti£ 
To decide this, would in all cafes convert a court of 
law into a court of equity j whereas the court of law 
has not the means to look into the (ituations and circun^ 
(lances of all parties. It would deftroy the whole fyftem 
of trufts to hold, that a tender to a cefiuy qtu tru/f is 
equivalent to payment to a truftee, when the very obj^ 
of many tru(b is, to keep the property out of the 
hands of the ce/luy que trujl. The cafe of ttudge v. BirA 
13 no where in print, except in the argument of couniel 
in the cafe of Winch v. KeeUy^ and is there fo briefly 
ftated, that it is of little authority. The cafe in Lut-^ 
Vfyeh only proves, that a tender tx> the perfon to whom a 
bond is aiBgned, is a good plea.. This may well be \ 
9 for 
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ifpr a-Under to an att^Tney is doubtlefs a good plea, and 
-the aflignee of a bond is always conftituted the attorney 
pf tbe oBligee. But it does not therefore follow, that v. 

payment to a ce/hy que truft^ who was npt attorney, PAasoK«. 
urould be good. But the great ground is, that, accord- 
ing to -the authority of Splidt v. B^ei^ it is impoflible 
that the Plaintiff can be truftee for Henry. {Mans- 
jUldC h All whidi that cafe decides, is, that a perfon 
ftanding in the condition either of Henry or of Hamilton^ 
could not bring an a£lion upon the charter-party in his 
own name ( that no intereft, that is to fay, no legal in- 
teceft, paffed by fuch affignment.] Cbinnery v. Black* 
iurn^ I H. BL 117. it was held, that the right to the 
freight did not pafs by the transfer of the fhip. It was 
there argued, that freight was incident to the owner- 
fliip. qf the ¥efiel, as rent is to that of land : but it was 
held, that the Owner of the (hip could not recover it in 
his own name. iHeatbJ. Certainly not.] Thejuftioe 
here is on the part of the Plaintiff; the Court will there- 
fore endeavour to fupport his claim without driving him 
into equity. The charter-party was made on the 17th 
of jfugufi 1808. On the 26th of jiugufi the Plaintiff 
ai&gns the ihip to Henry, the legal right to the freight 
ftill continuing in himfeif. On the 1 ft of February 
1 809, the charter-party is affigned to Hamilton. On the 
ad of June, and long before the (hip's arrival, Hamilton 
gives notice to the Defendant of this aflignment, and 
dire£ts him to pay the freight to none except himfelf. 
The whole equity of the cafe refts on that notice. 
Clark V. Jdair, fittings after Eajler term 4 G. 3. cit^d by 
Buller J. in 4 T. R* 343- Mafer v. Miller. Debray, an 
officer, drew a bill on the iigent of a regiment, payable 
out of the firft money which (hould become due to him 
on account of arrears or non-effe£tive money. Adinr did 
not accept the bill, but marked it in his book, and pro* 
mifed to pay when effeds came^ to hand. DebrayAit^ 
V0L.U. Ee « before 
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7^^ »• Spitta and Others v. Woodman. 

\ If a poKcy be T^HIS adion was brought to recover a total lofs on 

j>/wi ^^^^ ''" ^"^^ t^o PoHcies of infurance efieAed on the (hip Dtf«W 
/^o / ( on a voyage de- ,^5., ,- ^ ...r^ 

ined from -^. to *^ Fredenekf « at and from Gcitenhurgh to her firft port 

i^.y the riik to of difcharge in the Bakicy not higher dian Riga^ on 
commence at and Specific goods^ valned^ «< at a premium of 35 guineas /^r 
from the loading ^^^ ^^^ xttVLxn 10 /#r iy»/. for conyov, and 5 per ant. 
Xia7wt«: -ore for arrival ;» begirming the aLnture «ion the 
it muft be in. faid goods from the loading thereof on board the fald 
tended a loading fl^jp^ ^not faying where.) Upon the trial of diis caufe 

*V'"t?i*''^^''"" at the fittings after laft Michaelmas tern zt Gta/Mal/y 
which the voyage ® 

commenced. before Mansfield C J. it appeared that the veflel was an 
And if the proof Amerkan^ belonging to Philadelphfa \ on die i ft of April 

we'rHo^ed^^T^* **^* ^^ ^*"^'* ^^^ J^owrf^/'. having there received on 
an earlier part of hoard a cargo of ceffee^ raw fugar^ and indigo, bound for 
the ihip*s courfe, GoiUnburgb, and fome port in the Baltic ^ fituated between 
and before her I^teck and Riga, and arrived fafe at Gottenturgb. In- 
place where^he f***^^^^* had previoufly been eflFeded upon the cargo, 
voyage infured from London to Geitenhurgh ovAj, at a time when it had 
commencesythe not been determined to what port die ihipihould ulti- 
fJcofif."""'"' mately proceed; but it being at length fixed that flie 
Though the fame ^<^u'^ ^^^' ^^ (otne port in the Baltic, and there dxfchai^e 
underwriter had Kcr cargo, the infurance in queftion was effe&ed. Upon 
infured the fame 
goods for the anterior voyage, and knew the fecond policy wat effcAed thereon. 

If a licence is obtained, giving a neutral wider fcope than the exceptions and 
conditions in the orders of Council give, and not referring thereto, he may avail 
himfelf of the privileges conferred by the licence* and is not confined by the reftric- 
lions combined in thofe orders. 

TfTc'rtfore, where the 5th article of the order of Council of nth November 1807, 
legalizes the exportation of colonial produce by neutrals clearing out from this 
kingdom under fuch regulations as his majcfty fliall think fit to prefcribc» which 
(hall be proceeding diredtto the port fpecified in their clearance» and the Uccnce 
authorized the veiTel to proceed to Siueden or any port in the Baltic, though the 
clearance obtained named only Gottcnburgh^ the Court held that the licence autho- 
lized the veflcl to proceed to Pillano,^ port in the Baltic* 

the 
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the fliip's aurrival at G^enhtrgb^ die port of PUhu wa# 

affigned to die mafter as his port of difcharge. His 

cargo was not taken out and re-laden at Gettenhirgb, 

he (ailed from thence with convoy, and upon his arrival 

in Piliam Roads, while he was engaged on fhore in ex* 

hibidng the flup's papers, for the purpofe of procuring 

her admittance into the port, his veflel was captured by 

a French privateer. The Defendant having infured die 

fame goods oh the former policy from London to Goitm* 

hirgby was fully aware, when the policy upon the fur« 

dier riik << from Gcitenburgb to her firft port of diichaige 

in die BabiCf* was prefented to him, that he was infuring 

die fame goods as were defcribed in the former policy. 

The Defendant admitted his fubfcription, and the Plain* 

dff's imereft. It being conceived, and admitted at die 

trial, that a licence was neceflary' for this voyage, the 

Plaintiff gaire in evidence 'an order for a licence iflued 

by the privy council, and a licence granted in confe- 

quence thereof, << for permitting the American Ihip Da^ 

« niel and Frederick, to proceed from any port in the 

<< United Kingdom, to Sweden, or any port in the Baltic^ 

<< with a cargo of fuch colonial produce as was allowed 

«* by his majefty's order in council of the iith of No* 

^ veMier 1807, and having difcharged the faid cargo, 

<< then to take on board, either at the faid port of dif» 

♦« charge, or at Gottenburgh, or any other port of the 

<< Baltic, a cargo of fuch goods as were allowed by vir«- 

«* tue of the aforefaid order to be imported, and to pro- 

<* ceed with the fame to any port of Great Britait^/* 

The licence alfo contained a provifion, *< that if it fliould 

^ be found neceflary for the ihip to proceed from the 

" port of delivery to TXiy other port of the Baltic, for the 

'< purpofe of taking on board ^ return cargo, (he ihould' 

^ be permitted to proceed to fuch port in balhift only.'* 

Signed Ha'WieJbufy^ The ihljp's clearance from London 

did not mention any port of deitination except Gotten^ 

E e 3 burgh^ 
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181Q. htfgk vkfcWs-iwt aportinthe Bmifki 'The dechntton 
9verre4» tliat on the 8th dF ^a; the Hup indie policy men- 
tiOned* with the goods in the policy mentioned on boaiti 
hereof as aforefaid, was in good (afety at G<at€9Aurgb 
9forefaid, to wit ^ ^tLondon^ and afterwards failed fromGol- 
ienburgh. For the Defendant it was objeded, i. That the 
loading thereof on boards mentioned in the policy, ^nmft 
mean a loading thereof at Gottenburgb, that being the 
only port or place mentioned in the policy, and that then, 
inafmuch as' it appeared in evidence that there were no 
goods laden at Goitenhirgi, but that the goods defcribed 
in the policy were laden in London^ either the rt& nerer 
attached, or if die declaration intended to aver a loading 
ot GoititAurgh^ there was a fatal variance. Secondly, 
die Defendant rdied on the order in council of iith 
'No^M^ r8Q79by wluch it it oidered, that aP pom and 
places in Survpe^ from which, although not at war wid| 
Bis Aajefty, the Brhijbfi^ is exelud^, and all ports or 
places in the colonies belonging to bis majefty's ene* 
aaies,* ftiall from thenceforth be fubje£): to the fame re« 
ftridiions in point of trade and navigation, with the ^x^ 
ceptions thereinafter ihentioned, as if the fame were 
aftually blockaded by his majefty's naval foraee in the 
mod ftrid and vigorous manner* But by the fifth ^ai^ 
tide, nothing herein contained is to extend the liabiiily 
Co capture and condemnation^ to any vefiel, or the cargo 
of any veflel, belonging to any country not at wat with 
his majefty, which (hall harve cleared out from fbmt 
port or place in this kingdom, or from GitrntPat^ or 
Maha^ imder fuch regulations as his majefty may* duhK 
fit to prefcribe, or from any port belonging to his'c» 
jeftys dlies, and (hall be proceeding dite£l to tB^ p&^ 
Reified in her clearance. The Defendant contended^ 
that diefe orders were explained by" die additional lA 
ftru&ions to cruizers, ifiued by die privy council cm 
^e 26th of November 1807, m purfuance pf an order of 

council 
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couacil noade on the precedmg day , and dir«£liiig tfaat iSiOi, 

yeflela belonging to any Aate not at war with his majeftyj 

laden wi^ cargoes i« any ports of the Unked Kingdom, 

and cUaring wt ac^dmg U law, iball not ^ intefrupted 

or molefted in proceeding to anyp^ in Eunpe^ (except 

ports fpecially notified to be in a ftate of ftri£k and Yigorous 

hlpckade before his majefty's order of the i xth of N^vtmr 

ber then inftant, or which fliall be thereafter fo notified,) 

to whoxnfoever the goods laden on board fuck yeflela 

p:iay appear to belong. . And he contended, that inai^ 

much as the Dofuel and Frederick |iad ^ot obtained a 

ckarance from London fpecifying any other port of defti* 

nation than GotUnburgby Ihe had not cleared out accord* 

ing la law, and' therefore was not within the exception 

contained in the additional oiders of a6lh Novemiirp and 

that cofifequently the adventure fell within the general 

prohibition contained in the firft article of the onder in 

council of the nth of Novemter. MansfiMC^h 

confidered this laft obje^Uon as unanfwerable, but i«v 

fenred both points, fubje£t to which he permitted the caic 

IP go to the jury, who found a verdi£l for the Plaintiff* 

Acoerdiiif ly Lens 5erj{. in Hilary term having ob« 
Uined a rule nyi to let afide jthe verdl£l and enter a 
]pM>nfttit| 

^pbifi TmAJBeft, Serjts. on a former day in this term 
Viewed caufe. It fs allowable to call in aid the other 
doci^ments i0ued by the government, in order to ex* 
plain tlieir own a£tii \ and this meaning refults from the 
whole of them } tliat if, when a (lup fails, (he clears out 
fpr a port of Europe^ not then in a ftate of ailual vigor- 
ous blackade^ Ihe ihali not be molefted by our cruizers. 
If no (hip could clear out according to law, unlefs her 
4^timate deftipation be exprefled in her ^leari^nce) theii 
£ 9 4 ^0 
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no trading voysq^ U )egal» for until thefliip findb anafw 

ket for her cargoi her ultimate deftinadon cannot be 

known j or if it be in fome cafes known, the univerfal 

|iradice it not to mention it in the clearance. Befides 

the clearance mentioned in the 5th article does not ex« 

clttfively refer to a clearance from a port of this king* 

domi for tlie eiception is extended to (hips clearing ont 

from any port belonging to his majefty's allies : it is the 

clearance from the port of Gottenturgb therefoce which is 

to be confidered. The licence itfelf is an order of his 

majefty in council, of equal authority widi any other 

^ of his majefty in council : coming after the order of 

the I ith November^ it fuperfedes it as to this cargo : it 

Defers to the former orders in council for no other pnrpofe 

than for the fpecification of the fort of goods whidi it 

tuthorizes to be imported, and to eoumentte die er* 

^pted j;oods ; but it adopts no other regulations thereiii 

contained. The Ueence does not require the intended 

Toyago to be ftatedin die clearance, but on the contrary, 

St contemplates a diflPerent yopge from diat mendoned in 

the clearance ; and when this licence diereforeis coupled 

with the inftrudions given to his majeft/s cruizers, die 

•ffe& of l)oth united is an exprefs permiiBon for the 

yefiel to proceed to Pillau* It is not, as if an a£l of par** 

tiament had declared, that the king's prerogative fitoixld 

be limited %o granting licences to yeffels binder certain 

exceptions) the king may licence an adventure ^ a 

. port in a£lufil lilockade, if he willt a declaration 

pf M^r is an order of council ; but it does not prevent 

the king from granting licences tp trade with the enemy. 

\^Mansfield C. J. This pomt is very important ; for the 

intent of a licence is, to peiifier legal that traffic which 

was before illegal: and how does it lefs pperate on that 

which yras rendered illegal by the ^fkOt of thefe particu- 

|iir orders of council, tha^ on that whigh ynA iUegal by 

agfri 
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agtaenl^dedanitiohof watf '\fhat i» diere then in t9i<h 
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theofder^of council, ttt pferent this fubfequent ficence 

frcyulegidizuig* the traflk therein mencic^ed ? Or how ^. 

do.the..ordei)6 render that trafBc more than illegal ?j Woo>mi». 

Nothing is therein faid alMfUt any^neeeffity of obtaining 

a licence. The obje^ of them was to encourage mer« 

chants m a hazardous branch of tfade^ by declaring the 

prmciples on i^ick die government intended to proceed, 

whereisi cfae dofbrine contended for^ would throw infur* 

meuiitable dificulties in the way of this trade^ by f en^ 

derkag itneceflary either to mention in the clestrance the 

name of every port in StifeJen and the Baltic / ot^ if only 

one b roentionedj the adrenturer moft bse confined to 

^t (me> which is clearly contrary to the intentions of 

goiranuneat. The' only queftion therefore is» whethet 

this licence embraces the iroya^e^ and as )t id a Hcenci 

to Goiteuhfrgi or any port in the Baltic, of which de* 

fcriptioir Piilau is, it clearly does : and fince the TOyage is 

governed not by the rules prefcribed by the farmer or- 

ders m council, but by the laws ptefcribed by the king 

in this particular cafe, the licence produced is a- fufficieift 

authority for the voyage infured. As to the othet' poinf, 

this cafe is diitinguifliable froni that of Robertfin ▼. 

frtnebi 4 Eafti 130., which was << on the goods,, from 

** the loading thereof on board the Enid Ihip, at all and 

<< any p<^t.oo the-coaft of Brazil;^ and the goods loft 

were loaded at the Cape of Good Hope. iLaturm^e}; 

The cafe there was, that the goods were (hipped from 

the Off for Brazil: a policy had be'en eSe£led on the 

outward cargo for a time, which had expired : the policy 

^bfcribed by the Defendant had been intended to attachr 

0n the (a) hotnewanUbouttd cargo ; but the ihip not ben 

ttig able to find a market, after a time, returned witl^> 

t}hp fame goods to the Capet ^nd it was held that the 

(scond policy did not attach thereon.] There the oilit-^ ' 

U) Sctpcfi, p.4M'' and i Marjhatton Infurancei^ sd ed. %%i- 
13 ward 
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ward voyage had ended; thefearepoUdesondieoiit«rar4 
voyage wldcli is continuing at the time of die lofs. 
Hodgfin V. Richardfony I Bl. Rep. 463. The policy was 
at and from Genoa to DuUin : the adrenture to begin 
from the loading to equip for this voyage. The cargo 
had been loaden at Leghorn, pf perifbabie commodities^ 
more than 5 months before : the objedion was diere ne* 
Ver thought of» that becaufe the goods were not put on 
board at Genoa^ the rifle would not attach, but the un- 
derwriter was difchargf d on the ground of a fraudulent 
CKince;ibnent of the time and place of jading, malpng it 
9|^ear to the underwriter that he was infuring new frelh 
g^s inftead of an old damaged cargo ; the Court hold* 
ing, that it is, or in many cafes may be, material whether 
Che loading is at the port, mentioned, or at another. 
In this cafe the time and circumftances of the loading on 
board at London were fully known to the Defendant : 
that cafe therefore is fo far favourable to the Plaintiff*. 
The words of this policy are thofe which are ufually in- 
ferted, without any alteration, in cafes where it is known 
that the goods are not loaded at the port mentioned in 
the poHcy, but long before : the meaning of them is, be- 
ginning the adventure on the goods, while diey are on 
board. It is doing no great violence to the words of the 
policy to conftrue it << beginning the rilk at Goiienhtrgb, 
^* on goods found on board the (hip at her anifa} 
« here." 

Lens and Mar/hall^ Serjis., eontt^i. . As to the laft 
point, the queftion is not whether the parties might have 
made another policy on this adventure which flwuld have 
been valid, but what is the true conftmftioa of the 
prefent policy. The rilk rtbis from the loading. Where 
then, and at what time, were they loaded ? Not at Get" 
terAurghf upon the ihip's arrival there, but in Great 
Britain^ many weeks before: but the policy implies 

that 
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^aitthe; iHfere Ipaded at G^^tAurghf which is incai)^ iS^Ot 
fiftent iHfith the £a£l. But the fa£l is very maurial tp 
the riik : for the principal danger appreheii^ed was pf 
^e French confifcating by force all goods put on board m Woa©MA»f 
Qreat Britain: if the goods had really beet> laden at 
Gottcnburgh all would have been right and legal ; the 
Qiip would then have carried real papers inftead of 
fimulated papers. Even if the goods h^d been barely 
landed| and re-ihipped at Cotteniurgi, fo as to entitle the 
veiTel to thefe papers^ perhaps the Court might have 
Supported the Plaintiff's. claim. {Lawrence}. Suppofe 
^he infurance ^had been '< beginning the adventure on 
the , merchandizes from the ^loading thereof on board at 
the port of London^^ the voyage bebg ixcmGottfniurgI^2B 
now,woul4 you not then underftand tybe riik to be on gooda 
Ipaden^at Lon4ont on ^the voyage from Qixttenburgh tx)i t}^ 
ihip^s pqrtpf difcharge in the B^ti^/2 If another fttf«i 
ficient averment had been introduce4» and, the Court 
CQvId fe^ the v^ole on the recqr^j they would, reftiaia 
the effeft pf the policy from the time of the ihip's 4e*' 
paiture from London t,o the time of her arriving with the 
goods at GeHe9ihurgh\ but there is no inference to be 
drawn jOn the prefent record as to which of thefe two 
inconfiftent averments (hall ftand. Therefore the De* 
^endamt's cafe is not at all dependent on the cafe in 
Bladj/hne* It is true the Defendant had knoixdedge of 
the deftination of the goods ^ but that does not enable 
the Plaintiff to ftate one cafe, and to recover upon the 
proof of another. He alleges the goods to be put on 
hoard at Gstt^nburgh^ and proves them to be put on board 
}n,L9ndQn> iMansfieU C.J. I thixik with you, the 
goods might* have been landed and re*fliipped, and that 
Is not ^ mere form ; for, in a certain degree^ the parties 
pan jttdg^ from the outfide of the packages, whether, up 
to. that time, any damage has been fuftained; and witlw 
out fucb examination, if an average lofs Ihould arife, it 

would 



4^ 



SriTTJl 

WoOBItAIV* 



CASES IK EASTER TERM 

would be almoft impoffible to determine whether it wal 
fuftained before the fhip's arrival at Gottenburgb^ or af- 
terwards. So far, the cafe of Hodgson v. Ricbardfin is 
ftili applicable : the terms of the policy in that cafe are; 
much like thefe, except that it has the words '< to equip 
for the voyage/' which feem to indicate an intention of 
fraud.] Perhaps as the Court refted fo much on the 
ground of concealment in that cafe, it may be fair to 
confider the prefent queftion as untouched by it : but the 
cafe of R^ertfon v. French bottoms itfelf upon die prin« 
ciple, that as the goods were not put on board at the 
coaft of Brazil J but at the Cape of Good Hope^ the adven- 
ture made was not the adventure defcribed in the policy- 
l^Hiotb L Did not that cafe proceed on the ground that 
it was not the intention of the parties to infure that voy« 
age ?3 It was no odiervrife againft their intention than 
as their intention was to be colledied from the words of 
die policy : but in fad tl)ey deigned it as a continaadon 
.o& the riik on that particular cargo, the fame under- 
writer having before infured the goods for a time, whidi 
expired on the 17th of SepteMer^ the fame day on which 
this riik had its inception ; contrary to what was thrown 
out by Lamfrenci L refpe£iing it, above, (p. 42 1*) and up- 
on the argument in the cafe of Grant v. Paxion («}• The 
Court, in Robert/on v. French, faid, you ihall not apply 
your policy, whatever you intended in faft, toanad^ 
Venture which is not defcribed therein. To parfue this 
rule will generally attain the purpofes of jufticej but if 
it fliould ever be the parties' intention to infure a voyage 
vrfiich they do not defcribe, it becomes necettztf, ac* 
cording to the Plaintiff's argument, that the riik (hoiskl 
atUch on the gopds, in the ftate they are in on the day of 
efie^itng the policy : that rule muft be radically wFoog : 
it cannot be, that becaufe the party figns a policy on. the 



ia) This obfcrvation is not contained in the report of that 
cafe. J/itfi vol. 1. 46 J. * " - 
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firft of March, it (hall apply to a tranfa£lion, to which 
it would not apply, if figned on the firft of May. 
Since, therefore, the policy legally and by neceflary in- 
t^retation defcribes at voyage, and a commencement of 
the adventure, different from that fet forth in the decla*- 
ration, the Plaintiff cannot recover. As to the othepr 
pcnnt, the anfwer given goes befide the obje£^ion« It U 
not yet clear that this (hip needed any licence for her 
voyage ; and the unneceflarily taking a licence where 
none was neceflary, will not put the party in a better 
fituation, nor entitle him to a greater latitude than if hir * 
had taken none. This is a licence couched in the axoft 
general terms, for the fliip Daniel and Frederick to .bring 
hotne produce under the reftri£ticns therein referred to. 
It 18 not a licence difpenfing with the orders in council, 
on the contrary it founds itfelf thereon, and does not 9t 
all impugn them, urilefs it can be (hewn that the party 
could not have the full benefit of this licence, withoiit 
its fuperfeding thofe orders. Nothing hinders that die 
Plaintiff* may both obey tliofe orders and have thebeneSi: 
of the licence at once. But allowing that the licence 
impofes on the Plaintiff' further reftridlions in the profe* 
cution of this trade, that does not excufe him from alf^ 
bringing himrelf within the excejptions made in the or*- 
<ler8 of council, unlefs tlie licence plainly and Qxprefsljr 
difpenfes with them, which it does not. The Plaiiitiff 
therefore has not at all advanced his argument, for the 
Defendant reds on the ground th^t this is all copfiftent 
with, and confequent on the orders in council. But if 
the licence be inconfiftent with them, it is afiuming far 
too much to fay that a fingle fecretary of ftat^ whoJi^ 
fues this licence, has authority to fuperfede the ojders v^ 
council ) 9nd unlefs -proof is exhibited of his having b9t4 
fuch an authority committed to him, the Cour^ will ra^ 
ther hold the licence void, as militating ag^inft an ^xift^ 
injg edifSt. [JM^nsfield C. J. The li^cupe provides %}x^ 

the 
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Ac Aip might proceed, if neceflary, from Irer port of 
delivery to any other port in the Baltie^ for the puipoie 
of taking in a return cargo in ballaft. * In arsnling ^nni« 
felf of th* permlffion, it is impoffible for her to comply 
with that part of the order in comicil, which dir^fts that 
the fhip (hall pafs mamolefted only if (he (hall be pro^' 
Cceding direft to her port of eleafince. ^at ordfei^ 
could not apply to a (hip which had a gcner^t licence* tl? 
go where (he pleafed, but only to (hips which are pro- 
ceeding to fome one known port of deftination. * It is 
only neceflary for the perfon applying for a licence to 
ftate to the (ecretary of ftate what voyage he intends ; 
and when that is explained, the council gives a general 
licence in terms large enough to comprehend thofe parts 
which cannot be determined on.]] That provifion does 
aot apply to the prefent cafe, nor (hew that th6 (hip was 
not) for the purpofes of this adventure, widiin %e ope. 
ration of the orders in council : that is a provifion for a 
fubfeqttent period of the voyage, aft^r (he (hall leave 
ber port of delivery, the clearance, which it is contended 
the orders in council require, is a clearance from this 
country to her port of delivery ; if (he had had thisj (he 
might then perhaps have taken benefit of the providon in 
die licence for the ulterior voyage. The orders in coun- 
c9, therefore, as well as the licence, are both applicable, 
and both to be obferved } if there had been no orders in 
council the king might have licenced the (hip juft in the 
fame manner. iMdnsfield C. J. If there had been no 
ordei^ in council, no licence at all would have beeii fie« 
ceiTary for this vopge.] This licence is nothing more 
than a confequence of the orders in council. The 
PlaintiiF might at leaft have dated in the clearance that 
t}ie veflel was bound to Gottenburgh^ and to h^r fmtfier 
port of difcharge in UtiQ-Bahic ; for though he could' not 
afcertain whither (he was going, he could (lite that (he 
was going beyond Ga«^/i*i^^J. The ihator ibout 
•^ ' wbick 
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which the crown U folicitous, is, whither the goods a» 
going; and thePIaintiff names Gptt^nW^^, not becaufethe 
goods are really going therCi but for the fake of touching 
there to get fimulated papers : it is therefore a very ma- 
terial variance, or radier a concealment of that which 
the crown requires to be difclofed, if a falfe clearance 
Uke this is taken out, which is to expire before the {hip 
comes on the eflential part of her voyage, fo that Ihe 
(ails in etkCt without any clearance at all, for her pon of 
difcharge ; whereas, the orders of council, which are 
not at all contravened by the licence, but which, toge- 
ther with the licence, form the condition under which 
flie is to fail, ezprefsly require a clearance, not a &Gtu 
tious clearance, but a clearing out according to law; and 
both codes muft be made to (land together, nnlefs it ap« 
pear by pofitive terms, that the latter was intended to 
repeal the former. 
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Mansfield C. J. Thofe words << acoordfaig to law'' 
are of no effed, for if they had not been inferted they 
would have been impUedt It is poflible that the freight- 
era might know before the (hip failed that (he was going 
to PiUauRcadff but it is more probable that they meant 
ralJier to be guided by circumftances, and to confer with 
dieir corrcfpondents when the ve(rel arrived at Gotten^ 
hurgb. It is dear that the general orders in council, if 
complied, with by a neutral (hip, render all licence unne- 
ceflary. And this licence has no other reference to the 
orders in council than to define the fpecies of goods li- 
cenced, by defcribing them to be the fame which are 
authorized by thofe orders to be exported, it has no re* ' 
ierence to any conditions with which a trader is bound to 
comply^ Hie very purpofe of inferring the name of the 
port of delivery in the clearance is larisfied and done 
away by the application made to government for this li- 
cence ; for in fo applying, the ^ommunicarion is made to 

govemipent^ 
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fpfBnmfii^t^ which they wifli : in thatliceBCe the port 
ia^iprefled, fo far as it can be ^x^pctSkd $ and it feeins to 
hme beeo tK« intention of the parties to referve an op- 
tiop 35 %o th? ultimate port of difcharge. The licence is 
;iu>t ix ^jfpHndfid on the Qrdei:3 of council but on the 
i;eneial power of the erown^ / 



l4Vi;itENCE J.p in cooi^n^ation of dds - prc^oiitionj 
liead the celeiant part of the licence. / 

, C^r. aJv. vuk» 

The Court) on this day^ decided^ that therp.was no 
ground for the laft-xnentioned qbjedion j the iicence be- 
^f .f«?ffickn^: k«<^A fin^ t^e^^pfjji^r ^ouod,.. they ielt 
themfelv^s.oblijjpcl Xo m^^ce ^^ .j^lp ipr ^nterii^ a 
nonfuit , • . .: . 

Ahfolut*. 
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HiBBERT and Others v. Halliday^ 



Liberty given TPHIS Was an a£lion brought by the a^Sgneea of S^ 
in a policy on a a. bankrupt, upon a policy eife^Ied by Sm^^Mfoa ! 

chafefJapiTc/° ^^ '^^^ ^^ Jatmary 1805, before he became aJiralacuft, 
and man prizes, ."Po» the (hip P^rT au Prififi^^ ^ac Duct m^ltex^,^^ MJk 
does not aatho- and from London to the Southern whale and £eal fi^MK)^ 

Ii€ b^niw^days ''"""^ ^^"^ ^""^ ''^'* ^^"^ ^^""^ ''''^ ^"^^^"^ ^^^""^^ 
off a port, wait- ^'^ leave to touch, (lay, and trade at all jMr^oiM 

ing for an c'ne- placesr whatfoever and wherefoeverj backwanfi jp^ |0p» 

mf% fhip to^ ^ards, as well on thjs as on the other fide of Cap0:^HM 
come out, when 11^ /,^ir» ^* 

<hc fliould have ^^ ^^ ^^ ?^ ^^* -"*^» ^^ ^^ ®» '^P*'^^ aiid.di£*» 

completed her charge goods and ftores, and to fcek, join, and eacclvttgp, 

cargo. convoy, without being deemed suur deviati*n,* aiuliW 

Although (he 
lay in wait during tbat time within the limits of her fifhin^ grounds * * * 

" ' ' hiiiir- 
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the iniuraiice waa declared to he « on &v> vnkiei ^ i__^j^ i 
« I ^tOOQL, with or without leUeirs of irnvquta aad wid% Hi^BEi^T 
•« Vbeity 10 chafe, captut^ and man any priae o» ^ v- 
^ prices, and to take andretum witi^, ov (bid into poi* 
^ or ponsy any pri^e or prizes ; alfo tocniae 31 dajSy 
^ either toother or feparate, any wheie» and in any * 

^ btitude, on the outward-bound paflagie) on this fide 
« of Capf Horn and tixeCi^ cf Qood Uafei,'* Th^ two 
fiirft counts of the declaration ftated a I0& by tl^ perila of 
the feas ^ the third, a lofs by capture by the inhabitants 
of the ifland of He^et. Upon the trial of this caufe at 
Guildhall f al ^e fittings after Michaelmas term iSop^ 
before Chamht^e J., the parties admitted the bankruptcy 
* of Bent^ the commi(Gon againft him, and afTignments of 
his eSe^s to the Plaintiffs, their property in the veficl^ 
and the Defendant's fubfcription to the policy } and that 
the Ihip was well manned and fitted out, and failed from 
Loudon on her voyage to the South Seas in February 1 8o5> 
bearing letters of marque againft the then French^ Baten 
vian, and Ligurian republics, and the kingdom of 
Sfain^ and a licence to fail without convoy : and that the 
journal, kept by an officer named Maclaren^ who failed 
on board the Port'ou-Prince^ and which journal was re- 
ferred to by the Plaintiffs in their anfwer to a bill of dif- 
covery filed againft them in the Exchequer by certain 
other underwriters, who had fubfcribed the fame policy> 
and whom the Plaintiffs had fued in the court of King's 
Bench, fhould be read as evidence upon the trial of this 
eaufe. It was aKo proved that the (hip Was a large veffel 
of 465 tons burthen, fitted out as a whaler, with 32 
gnns and 96^ men, a greater number than was nece£* 
fary for the purpofe of the fifliing-voyage, and that 
Jhe had not been heard of fince Maclaren left her, as 
prize-mafter of the Santa Anna^ at Port St. Blas^ on the 
other fide of Cape Hom^ upon the north-weftem coaft of 
Califimia^ in Jum i8q6. The Defendants relied on a 
Vol. IL Ff deviation: 
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Venation; to prove which they read" the foDowSng 
extracts of Maclarerf% journal : « On our arrival off 
" the port of St. Blasj in the Port-au-Prince^ we 
^ obferved in the bay a man of war brig of i8 guris, 
<< a fmall coafting brig» and a flitp, which, we were 
« informed, was taking in a cargo, and would fail 
•' in a few days : the anchoring ground was fo well 
" defended by the batteries, that we did not think it 
«* prudent to go in with the (hip, as we had hut a very 
«< few Ihot left, and therefore hapled ofF to the Marim 
»* IJIauds^ about 55 miles north- weft from the bay, 
•< where we arrived next morning, when it was deter- 
^ mined that we (hould make ufe of the boats to watch 
" the ftiip'Xiairmg : accordingly I took. a boat and crew, 
** with three days' provifions, and^ arrived at a rock 
** about ten miles from the harbour, from whence I 
« could plainly obferve perfons to be taking in a cargo 
'« on board the (hip : this rock I made a look-out place 
«* of during the day-time ; as foon as it w;js dark, I 
<< rowed in towards the bay, to prevent any veflels 
^« getting in or out unobferved. One morning, being &- 
« voured with a thick fog, I landed about three miles to 
<« the weftward of the town, and walked throi^h a 
<« thicket of wood, until I arrived at one fide of the bay, 
^< where I had a perfeft view of the veffels at anchor, 
«« and likewife of die battery ; which I found to be well 
« guarded during the night-time, as I counted abave ao 
« foldiers on the platform at fun-rife. I likewife num- 
** bered upwards of 40 men on board the man of war 
<« brig : after making all the obfervations I poflibly could 
« on the fituation of the town and fortifications, t re- 
« turned to the boat, and fucceeded in getting off from 
*« the land unobferved : in this manner I watched the 
-<* harbour for 9 days, going on board the Port^u-Princt 
<* occafionally for provifions and water, and it was de- 
« termined we fliould wait here until the fliip fliould 
J 3 "have 
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<* havetaken in all her .cargx)*. and that we {houldtheo 
f* attexnpt cutting her out o£ the bay with tteboatji. 
** I obferved that every night the land-breeze regularly 
^' fet in between the hours of 9 and i o, with a heavy 
*' fquall of Wind and rain, which I afterwards under- 
^' ftood is generally the cafe during the months of ///«< 
«« and July : this obfervation encouraged me to hopp, 
*< that by getting the boats well manned and in readinefs 
<* at that time of the night to attack the veflels in the 
" bay, I ihould not only.be able to carry the fhip, but 
<* likewife the man of war brig. On the 1 7th of June, 
*« from the rock where I had fecreted myfelf, I obferved 
<• the crew bending their fails on board of their (hip : 
*« this circumftance convinced n>e that the cargo was all 
» on board. I immediately proceeded for the Port^aw- 
*^ Prince^ With intent to put our defign in execution as 
*« foon as poflible ; the wind not being favorable, and 
«* blowing fo frefli that we could not carry a whole fail 
** on the boat, we did ,not arrive at our own (hip till 
«< 9 on the morning of the iSth, when we made fail fo;r 
«* the port ; but for fear of being difcovered from the 
« land, we were obliged to keep at a diflance, and like- 
« wife under low, fail, till dark, when the wind fuddenly 
<« changed, with rainy weather, which prevented us 
^* from getting fuffitiently near the port that nigh^. At 
^* midnight, the weather clearing up a little, we manned 
** three boats with 30 picked men, well armed ; my iiw 
^ tentibn then was, to proceed for the rock at which I 
** formerly looked out, there to fecrete the boats during- 
*' the day, and as foon as dark, next night, to pull in for 
** die bay, fo as to be in readinefs on the approach of the 
«< land-breeze to cut out the veflels. The Porf-au^ 
*" Prince in the mean time was to remain at a diftance 
** from the land, to prevent difcovery. After arriving 
.<* at the place of deftination, the morning proved fo 
•< hazy, that I could not fee into the- bay till 10 o'clock ; 
r f 2 « when 
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ttiof* ^ when the fog cleared upi I difcovered Aat the flilp 
^^ - ^ <« had dropped out of the harbour, and lay at anchor 
V. ^^,about diree miles from the Point Battery ; the weather 

fiiLttDAT. u being calm, fuggefted the neceflity of carrying her 
^ imDiediately : accordingly I fent one of the boats bact 
^ to the Port-aa^Prince, with dire£lion$ for the mailer, 
*< Captain Duct, to make fail for the port at a certain 
" time with the other two boats. I rowed in towards 
« the port in a different dire£lion from t*be Ihip. This 
'* ftratagem had the defired effe£t, and die people on 
** board were led to fuppofe that we were going into 
•* the port; they were alfo hilled into! fecurity from 
^< their fituation, having a man of war aiid two gun- 
« boats almoll within gun-fhot, and the fea-breeze fet- 
*' ting in, which would enable them to get under the 
*• prote£lion of their batteries in a few mhiutes by 
<< making fail, which they omitted to do until I had fuc- 
<< ceeded in getting between them and the port, when 
** their confudon was fo great, after matting fail, that 
** while one man was endeavouring to cut the Cable 
«* with an axe, others were for flipping and paying out 
«« c^ble* vdiicb prevented him who held the axe from 
« ftriking twice in the fame place. Our other boats 
« not being able to come up at the fiame time, I made 
*< a feint to board on the ftarboard bow^ where all hands 
^* were coUefled to oppofe us, armed only with (laves 
<^ and hand-fpikes, with a few piftols, which, however, 
^« they did not think proper to fire: we pafled the fore 
« for the main chains with fuch rapidity, that we were 
« in pofleffion of the quarter deck before; thecrew could 
«< come aft to defend it : the captain retreated into the 
'< cabin, and the Ihips company, being left without a 
<< mafter, requefted to have their lives fpared, aiid they 
** would give up the fliip without further 6ppofiti<xu 
^ « After fecuring the prifoners, being in number thirqr- 
s< two, on the pooi:^ wc ftogd acrofs the bay ; when a 

« boat 
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" tx)at came from the (bore with Orders from the cap^ 
^< tain of the man of war> to enquire what our bufineis 
ft was on bo^rd the {hip : I fent them back with a Tery 
<< ipfulting anfwer, daring him to come out and try his 
*f luck at recovering the prize. My intention was to 
'^ entice them out, and decoy them from the portj in 
•« order to enable the Port-au-Prince to cut off their re- 
** txeat, in which I fllould have fuqceeded, if the Port" 
M au-Princi had not appeared fo foon. On exa^ijining 
<< the papers of the prize, Ifound her cargo to confift of 
« pitch, tar, and cedar-plank, With a fmall quantity of 
^ dye-wood, articles of little value \ but the bad wea- 
« ther was letting in, which would compel us to leave 
*< the coaft, and no profpeft l^t for the Port-au-Prince^ 

, << but to proceed for the ifland of Coros to $11 up wi^ 
<< ^phant oil,. I therefore agreeci to con^iv^ ^ P^^^ 
«* to Port Jack/on, being ^he near/eft Englijb fettlemem . 
« indeed there was a necerflity for my going m the prize, 
<< as there was no other perfon in the fiiip capable 9f 
<< conducting her, and the only navigator left in t^e 
<« Port-au'Prince on my departure was Captain Dud, 
« the mafter ; therefore, if we captured any more vef<* 
<< fels, we muft either deftroy, or ^ve them up to the 
<< enemy for want of prize-mafters. On the i^d of 

\<< Juste f we fent all the prifoners on (hore in the long* 
<< boat belonging to the prize, smd received a quantity of 
** tallow from the Port-au-Prince to be conveyed to 
** New South Wales for fale» and on the a3d departed 
^ from, her, and proceeded on our paflage to Ne^ 
«c South Woks:" The Defendants at firft infifted, thjfit 
the Pori'^u-Prince, while (he remained off Port St. Bhr^ 

' w^s not within the limits of her fifliing-ground } but .it 
being proved by the Plaintiff, and diftinAly found by 

- the jury, that the place where ihe lay was within the 

fifliing-ground» though not ^n .eli^le ftation for fi(h« 

ing, the Qbje£lion was n&rtowed to the queftioxij whe- 

Ff 3 ther 
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tlier the tranfa£lion of the capture of the Santa Annof 
taking place on the other fide of CapeHonij and therefore 
V. rot witfiin the liberty to cruize for 3 1 days given by the 

• UALLroAT* policy, were a deviation or not. Chambre h referved the 
point, fufejeft to which, the jury found a verdiA for the 
•Plaintiff. 

ShepherdStxSt. in Hilary term obtained a rule nifi fiO fet 
*afide the verdi£l and enter a nonfuit. 

Lens Serjt. In this term fliewed caufe. It was proved 
that 96 men were a larger crew than was necefiary few 

'the mere purpofes of whale-fithing ; becaufe as the af- 
fured had liberty to man prizes, it was necefiary that 
tliey (hould be provided with a warlike complement. 

'The liberty to chafe, capture, and man, was not re- 
ftri£led as to place, but extended as well to the other 
as to this fide of Cape Horn ; it was only the 3 1 days' 
cruizing, which was reftrifted in point of place to this 
(ide of Capf Horn. The capture of the Santa Anna was 

^authorized by the liberty to chafe, capture, iind man j 

■ for the refult of the evidence 'was, that the Port^auf 

' Prince having occafion in her filhing voyage togofo near 
to Port St. BlaSi as to fee a Spanijb (hip likely to. come 

' out and become a fair objeft of chafing, capturing, and 
manning, fhe wifhed to decoy the fliip out ; and the 

' conduA of the Port-au-Prince in (landing off the pott, 

* ftill continuing upon her fi(hihg ftation, and fending in 
'the boats in a different diredion, was no abandonment 

oF the commercial purpofes of the voyage. It was in- 
tended that the adventure infured (hould have a two-foM 
purpofe, ' and the fliip was at liberty to apply herfelf to 
operations of war, in fuch manner and degree as (he 
' might deem expedient, provided (he dW not thereby 
abandon the other objeft ; but in all cafes, while fhe was 

* nrpfecuting the one objeft, Ihe^ muft' to a certain degrte 
1 • - iiav9 
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have laid, afide the other. If a (hip undcar fail had 
cn^ea her courfe on her fifhing gtoimdt and (he had 
chafed it for nine daya» which ibe clearly wa$ at liberty 
to doy (he could not, fiuring tbofe nine days, hare takw 
any 6(b* Or even admitting that dbe parties had in con* 
templation a diftin£lion between the employment of the 
ihip as a regular cruizer for 3 1 days on this fide of the 
C^fa^ and the bare liberty to chafe, capture, and man, 
which was extended to her whole voyage, and that the 
latter purpofe was to be made totally fubfervient to her 
commercial objects, which (he was not at liberty to 
quit in queft of the other ; yet, if any belligerent objeA 
ihouiil prefen^ itfelf on the whaling 'ground, it was quite 
indifferent how long time might have elapfed fince her 
,^rival there : (he ^ight equally .chafe and capture them. 
The Plaintiffs do not, therefore, feek to, emsmcipate 
themfelves from the trading part of the voyage, as its 
main and principal objed : and the fa£ls ftated in this 
jou^rnal are confident therewith, and (hew no deviation, 
j^r the (hip takes this prize on her whaling ground ( 
Ihe does not even ufe the whole liberty given h^r to 
chafe, capture, and man ; for (he does not, go in purfuit 
of the prize, but feeing a veffel likely within a few days 
to fall in her way, (he merely forbears to take herfelf 
out 6f the way, and captures the prize when it is pre- 
fente4 to her, employed as (he was on her fi(hing (tatidn, 
gnd mans her with men brought out for that exprefs 
purpofe. In Campb. 263. Jarratt v. Ward^ S. G. Park, 
6th ed. 398., it was admitted, that the capturing ve(rel 
had a right to fee her prize fafe into port : but nei- 
ther diis, nor any adjudged cafes^ are precifely appli- 
cable. 
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' Shepherd and Befti Serjts., contrh^ contended, ift, that 

the liberty to chafe, capture, and man, wasi like the \i* 

.berty to cruife for 31 days, reftridled to this (ide'of the 

F f 4 C^ 
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0« m6 fcops of tiK p6ftniiBoiik xiic'foyugiB is n nfliiii^flri 

IU]:t.i0AT« tfaditig voyage, a» weU on thh fide of the Oi^ m oi 
die oilbKr. The libiriy to jchafe, cBptnte, mA naa^mdN 
out fliofo^tiroQidiiot wio:cQtti|ifenBnd ^ JioeMy .to cnin c 
liiat irexprefidj added, ^ alfb 19>ertf tercnitse^r 31 ^ 
on this fide of Cape Horn:* . Tki vdtiSaion of fiwi 
and time extetida to.tdl four of ihefe indolgeoeei : dc 
meaning is, for thiity^one daya, togoAor or ^ep^ntef oa 
this fide of the Cekfis^ the/ (hip infuced may be aperiefi 
fighting (hip, but ihe is reiU'i^^ed m that yorft^ la 
31 •daya, otherwife flie might conttmie to be a fliip of var 
for an indefinite time : and the underwriter i:oUld nolknov 
^i4ieu his Tiik tirotiid terminate, for the infuraoce oa th^ 
voys^e in its commercial purpofe, is not exprefied to be 
at all re(Wi£ted in point of time, it is from Ionian to the 
Smthtrn whale fishery, aind back : but all the. warlike 
purpofe is jeftrified to 3 1 days, and to this fide of tbofe 
two points. If this be the true conftru£lion of the poli- 
|:y, it is clearly a deviation. 2. But Aippofiiig that tbe 
liberty to chafe, capture, and man, extends beyond the 
CapiSj if the liberty would authorize this tranfa£bipn, it 
SKTQuld authorize every warlike adventure that on. be 
imagined* If a merchantman, .fimply carrying ietto; of 
marque, meets a ihip in the courfe of her voyage, ihi 
may take i^*, if fbe alfo has liberty to chafe,, captnie^ 
and man, 9^ mzy do that likewife; but ihe muft neC| 
under that pecmiflion^ cruise for prises* IL^Pcrt'^^ 
Prince might lie off the harbour nine days -waitiogfof 
this prize, ihe might equally have 'lam. off for oioa 
months. When a fhip is chafing and captarii^^i^hsii 
except in the very moment of manning her pria^cj^ 
benefit of all her drew : (he has indeed theeaprefsliberti 
of detaching a .part for that fpecific purpofe* fiutiqi 
this cafe the matter fends off his mate and thir^ ptddl 

ineB; 



ttfikn c<Mnpk« e itt ^ 3oficke^iiieii> nHift aeceAiUy <e»- 
pofe-lwr to increftfed vtu Theftie4ctiK:lMi to a gieait dif* 
tnicci»in«rderiDCiitoiit Akfliipiandif the iittft«rwa» 
jdMfiediiitUB, lie nagbt tqndlylwfe flood jnftifiod ia 
«ttMhnig<tlie ibfty which nidted die ofiotr ammuiadiog 
'die^detaelmnift wonldiM^edone, if he had not kj 'ob- 
1a»^0a ioimd it too ftfong. llknvmMi J. There m 
little ipeight in'tfiat argument, onlefe-the jwry had fomid 
tliiit there were not enou^men left on board to navigate 
fhe Ihtp; and At renniitfing <Ttw df 66 men were in fa& 
far tnote fiian enough for that purpOfe.^ • Bat the mafter 
afterwards inans fats boats for the affiftance of ihe firifc 
detachment, which 'he has no right to do. l^Heatbh 
Suppofe a (hip to be becalmed, -or to be in 'fhoal water, 
may (he not nfe her boats ?] It appears from die jour- 
nal, that when Maclartn quitted the Port'^U'Princi^ the 
only navigator left on board was Duck the tnafter : but 
\^hatever number of men a veflel may hare on board, (be 
is not competently manned for fueh a voyage as this, un-* 
lefs £he mafter takes out with him a mate, competent to 
iHfeGt the navigation of the yeflfel in cafe of the lofs df 
the mafter; and if he takes out fuch a mate, but expofet 
liinr'fbr tttne days together to "a much greater ti(k than 
oh board the finp, or detaches him as prize-mafter,it is the 
lame thing as if he had never taken him on board, and the 
Ihip lanotin the ftate in which a merchantman ought to be. 
(JUanffiM C. J., and Lawrence J. That f a^ h not found 
"by- the jufy ;* and if you had meant to rely on it, you 
fboidd'have put it to the jury diftindly : we cannot pof» 
fibly take it into our con(ideration.3 The lymg-by/ in 
lhe'nianiier^s'(hip did, is not chafing. Lawrences. 
^fdeboehaiH, Pari. 6 Ed. 397. 6 Eafi^ 45. The libettf 
ibtih^fe, capture, and man prizes, does not authorize 
a' (Hip to (horten fail and lie by, in order that her prize 
mj keep company with her and be under her convoy, 

tiU 
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till Oxe reachisa a port'where the prize may be condemneiL 
And what Lanur^nct hi^^j^ there is ?rery inatenal9 ** that 
every ihip iailing upon fuch an adventure ihould carry ^ 
•fuffident fup^rnumerary crew^ to be able fa man its 
.'prijBes^ and to retain a proper number of men for itfeii^'' 
And though that cafe ift not exa£Uy fimilar to this> yet 
at is an authority to (hew that thefe liberties are not to 
be conftrued to be more ex;tenfive than the under^mters 
ezprefs tliem. The liberty to chafe^ therefore^ does not 
include the liberty to lie by, and wait for: it is not the 
fame thing as if the {hip coming a-breaft- of a port had 
ilood in and taken a prize, which would much lefs delay 
the commercial adventure than to il;^nd oS until the 
prize ihall come out. {^Mansfield C. J. and H^ub J. 
The delay is only until the prize (hould have completed 
her loading, and until that was done (he was not worth 
.taking.] The principle is the fame : a thin^ is done by 
whijch the rifle to the underwriter is increafed ; for that 
reafon it is that cruizing is not within the liberty to 
chafe. And this condudl is even more dangerous than 
oruizing \ for a veiTel cruizes with all her hands on 
board. If the liberty had been given to cruize, even 
. that woidd have. its limits. Is it to be contended that 
under a liberty to cruize, a (hip might attack an hoftile 
^port, or fend boats to cut vefTels out of an enemy's har- 
bour, fuch as Breft P ^ The fending ^ force into poit is 
attended with much greater danger than cruizing upon 
the high f^s. There was a fort, and it was manned 
with a conSderable force of troops ; and though the af- 
failants had not the rafhnefs to attack it, that increafed 
the danger. If fuch an incurfion does not come within 
the defcription even of ci^uiaiag, much lefs does it 
come wi^in thj^tof chafing; and if adjudged cafes have 
not yet afll|[ned any determinate meaning to the refpec^ 
jive terms of cruizing, and chafing, the terms muft be 
\inJerflood h^ courts of law as they are underftopd by 
. , nautical 
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nautical m^n, who do not fay that a f^uadton cfaafie^ 2810. 

▼effels %hen they are lying by to wait for l!hem. An 
imderwritet may forefee the.^robabte duration of a chace 
at fea, which may laft onei or five, or fix days, but be 
casmot aiBgn any piobaUe limitation to the dun^ion of 
a cruize, or fuch a lying in wait as this, nor to the ha» ' 
zards of it. Either, therefore, the liberty to chafe^ 
capture, and man, was confined to this fide of the Caput 
or the liberty to chafe did not warrant her in (landing in- 
to port, or fending in her boats. \^MatisfieldC h Do 
'you contend that i^ a veflel had ftood ftill and been taken 
by the Port-au-'Prince, or had chafed her and been taken 
in the engagement, it would not have been within the 
liberty to chafe, capture, and man ?J 
Cur, adv. vulU 

The Court afterwards made the rule abfolute for en* 
texing a nonfuit. 



Mathew and Cousins, Affignccs of Moore, v- Jaw4- 

SHERWELt* 

'THIS was an adion of trover, brought by th0 .affignees The aaig«)ces 

of Moore, a bankrupt, for a check for the fum of °^» bankrupt 

-300/., drawn by the bankrupt on his bankers, Meffrs. ^he amount of a 

JLies and Scaurtbwaite, an^ by him delivered, after his check paid by 

bsrtktuptcy, to the Defendant* who was a creditor, and the b^nkrupi's 

in whof(^ favor it was. dn^wn^'iii- part payment of his ac- u*"u""f ^^\ 

count. The Defendant kept the check in his hands a trover for the 
month, and then paid it to his own baokera, who re- check againft the 

ceived the amount from Meffrs. Letf and SatterttwaUe. creditor, to 
^ • , , , . \. % ^ ^y r whom the check 

Ont CQUiu of the declaration wa? pn the bankrupt s pof- ^j, delivered and 

fcffion of the draft before the bankruptcy ; the other w^s ^hc moocy paid, 

oxj the affignees* poffeffion after the bankruptcy. Upon 

the 
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«ti9. tlie trUl of this caufe ^ GaiUisH, at ^ filtii^ atfur 
h&.HUavj tttrm. Wore MansfiiUCJ.^ it wa» obieAed 
for &e DefendaiKy tfafit this a£Uon could Aot be inaia* 
iained; %«t diat thePlaintifia ought to hare fued far 
money had and jrecoiMd^ jJms juqE^ iMoraier, found a 
•verdift ibr the Plaintiff for 300^ 

^eph^i Serjt., in ifais term, Stained a ^1^ ^ 
'.tofetafidetheverdid and enter a nonfuit. 

BeJ Seijt. now contended Oat in this cafe it -^u 
competent to tlie PlaindSs toifue odier^in ttoirersor for 
«noQefhKl and received. The property in the clic<k Is 
intheaffigneety^anddiey are entitled lofue for die redo^ 
very of it it has frequently been d^cidedj tfa^t ^rhefe 
one man has obtained the pofleffion of the property of 
jnother, it isno anfmrer to an ai6tion of trover that^he 
Defendant has parted with the property to a third peribiL 
This piece of paper is worth' 300/.9 for it has drawn 
300/. out of die banker^s handsi or if be not ef that 
value, at leaft Afe paper belongs to the Plaintiff 9: whidi 
is fufficient to endtle the Phdnttfls to a verdi^ widi 
Aim damages. 

ManssxbldC.J. Theplaintiffs proceed on Aegnmoi 
that the check is worth nodung, being drawn without 
Mthority : how ttien can they recover on it the ftim of 
thrive hundred pounds i If the jury had pven-ono \ai^ 
^nnydamages for the value of the pi^er, I (hould uo- 
-doubtedly have certified to prevent cofts-i a|id how 
could the PlaintiA have fetaiide diat veidi& I 

« 

LawrbncbJ. Perhaps for ezoefs of damages. Spfm 
pefe a bankrupt gives a void audiority to .aaotbor 
man, how can his afligoees be eatided to k ? la jt 
theirs ? 

CiUBIBU 



IN rm, Fii^riRtH Ttm af§ GEORGE m. 

Chimbkb J. H<nr can you file for a piece of paper 
et no iral^e ? 

Rule abfolttte. 




^HfinWELL. 



RoBj on the Demife of Lanodon wd Anocher, jki^ ^ 

V* RoWLfTOM* 

rpHIS was an ej%£lmen( brought to recover pofTeflion If m elUCc dc« 

of certain premifes at BarnfiafiU in the county of ^"^ to par- 
/}n«ff. The declaration contained two counts, the firft ^h^*.®"* ^T 
of which ftated a demife by Elizabeth Langdon^ widow, di&biliry; which 
and tf^ilUam Smrrett, The iecond count waa on the de- conihiict okntc 
mife of Etizghth Langdon only. Upon the. tnal of this *^" ^ T^^h 
caufe at the Exeter fpfing alEzes 1809, before Ihofafi- ^^1^1^^^ 
iiH B^ both the leilbr$ of the IHaintiff eftabliihed their within 40 years, 
tide as h«irs of If^iUiam Peart^ In 1 739 a perlbn named the dibbility of 
JLej, who was then feifed of the premi(es» deviled them JJefcrVe'S Ste 
to Blizahib Ley^ and the heirs of her body, and in cafe of the other after 
Jbe flionld die without iflue of her body, then 4^er tp the so years 
Jchn Peart J his heirs and afligns for ever. The teftator «^P^«*** 
died in I739. Elizabeth Ley^ the tenant in tail, died 
withe«r ifTue in 1756. John Peart died befbw her, in 
'^i 740, leaving William Peart his fon and heir, who died 
In 1763, leaving two fiftershis coheirefles, one 6f whom, 
ElfTLobeth Langdon^ was a feme covert ae the time of his 
death, and fo continued untU 18081 when her hu(band 
died ) the other filter, Mar) Peart^ who afterwards mar- 
ried a per(bn named Barrett^ and was the mother of the 
other leilbr of the Plaintiff, was of full age, and unmar- 
ried at the time of her brother's deceafe. The plaintiff 
therefore was entitled to recover on the fecond count for 
the moiety belonging to Elhtabeth Langdettt but the ftatute 

of 
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iSxix 
Rei,dem. 

LANQOOIf* 
9. 



•f Itmitaticns attached to prevait a recoveiy on-tfie firil 
count, unlefs, the difabUity of the one parcener prevented 
her coparcener from being barred likewife. The jury 
therefore found a verdi£l for the PlaintifF on die fecood 
county and the learned Judge referred to him liberty to 
move to enter a verdi£l upon the firft- count for the 
whole premifes upon the joint demife of JFiUiam Barrett 
and Elizabeth Langdon^ if the Court ihould be of opinion 
that the difability of one co-heir protefted the other 
againft the operation of the ftatute. 



Accordingly Lens Serjt.» in Eafter term 1809, moved 
to enter a verdift upon, the firft count. He admitted 
that he had found no cafe exprefsly in his favor : but on 
the reafon, tliat both parceners make but one he^r, he 
contended that when one parcener enters, .{he muil enter 
as well for her coparcener as for herfelf. Parceners may 
join in eje£i'meht 5 fo held by Holt C. J. i Ld. Ray. yatf* 
Bofior V. Juner: and it is there faid, that the cafe «f 
Milliner v. Robin/on in Moory 682. pi. 939. to the con- 
trary, is not law. He admitted that in the cafe of tenants 
ill common, tlie title of one might be }oft, although the 
title of the other was protetlcd, but they cannot join in 
•je£tment. It is true indeed that either parcener or join- 
tenant may convey, and jointenant may demife, but the 
tenancy is thereby fevered, and the purcliafer or leflee m 
eitlier cafe becomes a tenant in common. {^Mansfield C* J. 
Parceners need not join in ejeftment •, one may brin^ 
fuit without the other joining. One parcener may malpe 
a demife of her (hare •, or may convey her (hare, by fet- 
tlement. May dot a parcener demife without fevering. 
Suppofe a parcener marries, is not her hufband tenant, by 
the courtefy ?] This being one litle, the parcener ea» 
tering for herfelf muft enter for her coparcener al6>« 

Rule jvjif* 

WUliafHi 
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inOiams Serjt in THhky mm (hewed caufe. At tUt fS I'o. 



deeeafe of WUIunn Pearly Mary was under no di&bility \ xt - \ 
and the queftion is, whether the exception given in the LAK<3iiaii» 
fecond ie&ion of 21'Jac. i. c. 16. (hall extend to the « ^* . 
whole eftate, or only to the moiety of that parcener who 
hy underthe difability. There are no cafes which bear 
on the point excopt collaterally/ it is neceiTary therefore 
to refer to principles of law. The words of the firft fec- 
tion are, that no peribn fliall make entry into any lands, 
tenements or hereditaments, but within 20 years next 
after his or their right or title which fhall firft defcend or 
accrue to the fame, and' in default thereof, fuch perfons 
fo not entering, and' their heirs, ih:Jl be utterly excluded 
and' difabled from fuch entry 'after to be made. The 
prefent is not the cafe, where the • poffeffion of one co- 
parcener is the poffeffion of the other ; it was not clear 
eren a t common law, that an action of account did not ' 

lie for a parcener out of poflellioit againft hie companion^ 
and the ftatute of 4 Am: c. 16. /. 77. gave it exprefsly. 
But this is a very different cafe : neither parcener was in 
pofleffion here. The two moietifts need not have joined 
Jn ejeftment. Mm-j Peart might in 1763 have brought 
an eje£lment for her moiety. The other parcener and 
her hulband might have brought ejeftment for the other 
moiety. Their titles clearly accrued to them itfpeftively 
in 1763 upon their brother's deceafe. The fem^ covert 
could not then indeed enter without her hufbaiid's con- 
sent, be^aufe (he is fuppofed to be imder the control of 
her httfband. But in Lord Zw/rA's cafe, Plo^d. 353yit 
is held, that if a perfon dias having levied a fine, and 
le^aves Ae next in title an adult, who dies the next day, 
leaving an infant heir, that infant muft enter immediate- 
ly. The only cafe which feems to bear on the point, is 
ibmewhat adverfe, but is not the decifion of the Qeurt, 
i/fiwi. 367 V^it is thus put by Bendlofe. « Two jointenants 
*^ .: ... . . are ' 
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ft to. 

Rob, d«fii. 
Laiioi>ois 

RoVLtTOMk 



ire dtfleifed, om of yffhtim is vitbin 4(r«. Tht Ji^Wf i r 
laries a fine with produiadont : fimr ]^«vt pafs nfiM 
the prodamationS) and then the joiotenaat «f foil ifi 
dies before the five yean pafled, the other being ' 
age : the infant who f arrives (haU have five jmn \ 
his full age as well for the moiety, which was in i 
companion who was of full age, as for the other inuiity i 
for the right of this moiety, which was in his < 
of full age, firft accrues to him after the 
made, by force of the caufe oir matter, to wir^ kf Ae 
jointure, made before the fine. And fo it itf wilhia die 
words and intent of that branch, notwithfkanding that 
the moiety was in his companion before, for it is in him 
now in another form/* Whether this be law or not I de 
not know, but if it be law, yet it is a very difefontcafe 
bom the prefent. for it is by the fecond faving of the 
ftatute of fines ; knd tiiere the title muft firft accrue by 
furvivorlhip after the fTne, operating upon a jotnlenancy 
commenced before the fine ; for up6n the deceafe of die 
companion a new title accrues to the forvivor alter the 
fine by matter before the fine, which is exceedingly dif<f 
ferent from the ftatute of Jqc. i. which requires ^t the 
claimant (hall enter within ao years after his title ae* 
crues* -Befides, a jointenant alone cannot bring ejeA- 
ment iMamJlM C. J. No doubt fo long as the dif. 
ability of one parcener continued, the ftatute would not 
nui againft her. But after 20 years had run from the 
death of die anceftor, Mary could no longer have en* 
tered \ and it would be Angular, if Mary, who had long 
loft her right of entry during the coverture of her fifter, 
AouM have a right of entry reftored te her by the oefer 
■of the coverture.] 



JLefu Sexjt., in fupport of his rule, contended, Krft, 
that coparceoers as well^ as jo in te n ants, muft join m 

II ejea- 
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^eAoient, [which the Court denied,] If jointenant 
•lon« were to demife, that le«ife would he a feverancei 
9md it is clear that tenant in common may and muft 
itrer ; that therefore proves nothing with refpedi to co- 
pascemnv, but leavee this point untouched^ for in fuch a 
ctfe each parcener would recover in ejeflment his own 
iBoieC]^ as tenant ifl common } but in the prefent cafe no* 
thing kit been done to fever the jointure* A leafe^ 
though It would fever a jointenancy, would not fever a 
c6pareenary ; and the queftion is, whether both par- 
ceners having one entire eftate, and the right of one 
btftig pn;fenred» the right of the other fliall not be pre* 
fcired atfo. In the old real a£^ions, it is a good plea in 
•batemem to the ability of the Defendant that another 
ooiglit to be joined as coparcener. Co, Lift. 164. a* 
Litt.Jl 141* On account of the nonage of one parcenet 
the parol fhall demur for both. They are both but on^ 
heir, and one of them is not the moiety of an heir, but 
both of them is but unus hares. 163. i. And as they be 
bilt one heir and yet fcveral perlons ; fo have they one 
entire freehold in the land, fo long as it remains undi* 
vided, in refpefi of any ftrangers pracipe. And this co* 
parcenarie ie ^dt iever^ or divided by law by the death 
of any at them ) for if one die, her part fhall defcend to 
\\Kt ifiue, and one pracipe (hall lie againft them. 164. 0i 
lif therefore, all make but one heir, and the tide is ptd« 
teAcd, it is the title of the two. A perfen whofe title 
is not entire in herfelf, may icvail herfelf of the title be* 
ing partly in another : and when the other enters, the* 
firft fltali recover her fliare alfo. The prote£lion of die 
intereft of the one iif oeflarily proteds the imereft of th^ 
other* The cafe cited from Plnvden is not in point '; 
bat it is applicable in principle ; for it fliews that where 
the title is proteAed, the whole title is proteded \ and 
ditf efore die covertuie hete has ptotefted the tide iti 
Y#L. n. O S . parcenary. 



iBto. 
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i8to. pixttmrjt that is, for the feme covert herfelf, aaidf<rr 
^^^•T^^ her coparcener as well as for herfclf. a Salk* 185. IW 
^NGDON, ▼• Gray. It is faid that the pofleflion of one joinieiiaDt 
RowLiToii* " ^^ poffeffion of the other to prote£b againft the ftatuti 
of limiutions. {^MansfieldC. J. If your argument is 
right, why (hould not the Barretts have entered after 20 
years, and while the difability of the other parcener 
continued ?] They might have fo done : but in thit 
cafe they would enter before the lateft period^ allowed 
them for entering. {^Mamfieli Ck J. That would be 
direftly contrary to the ftatute.] A parcener may fever 
and enter on her moiety, or may emer jointly widi her 
coparcener ; and although, after ao years, flie would 
be barred from fevering and entering upon her own fepa* 
rate title ; yet flie would be entitled to enter in refpefi 
of the joint title of all the coparceners when the difability 
ceafed. 

Cur. adv. wit. 

In the prefent term ManiJutdC. }. delivered the opi- 
nion of the Court : 

* In this cafe were two demifes } and a verdi£l paffed 
for the Plaintiff on the fecond demifeby Elizakth Lang* 
dffn, the fa£l being, that the eilate defcended to Elioh 
hth Langdofiy a feme covert, and Mary Peart, in par- 
cenary, and that twenty years elapfed without Marf 
Pearf^ entering. And the only quellion was, whedier 
the leflbr of the Plaintiff was not entitled to judgment 
on the firfl count, on the idea that as Elizabeth Langdon 
was under a difability at the time of the defcent cafti 
that circumftance was to operate in favor of the other 
coparcener. Upon the hearing of the argument, we 
were, and are now, of opinion, that the entry of ER' 
xabeth Langdon cannot give a right of entry to Barrettf 
9 ^ wliofe 
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i^hofe nght was before barred by the ftatute of Hmk- iSxo* 

adons ; but that the judgment muft be for the Icflbr of * - -^ 

the Plaintiff for the moiety only. Langdon,* 

Rule aifcharged. Rowl^s'toh* 
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ABSTRACT OF TITLE, 

ACTION U'PON THE CASE. 
N a6kion on the cafe lies for one 
entitled to tall of corn ibid in 
hvXk in a market, againft one who 
fella com by faonple there, becaufe 
lie cannot diftraia for his toll, the 
com not being brought into the 
maiket. Tie SaiSfsfi^c. o/Tewief' 
bury 9 ▼• Brukfull Page 120 

a* If the proximate caufe of damage 
be the Plaintiff's unlkilfubefst aU 
thottgh the pnmary caufe be the 
misfcafance of the Defendant, he 
cannot recoTer. Flower v. Adam. 

|. At leaft if the mifchief be in part 
occafioned by the misfeafance of a 
third perfpn not (ued* si. 



^« A. placed Kmc-nibbiih in a highway; 
the duft Mown from it frightened 
the hoife of ^., and nearly carried 
him into contad With a paffing 
waggon, in avoiding whidn he un- 
flcilfuUy droTp over other* nibbifli 
placed in the road by C, and ii^aa 
overthrown and hurt: held that, 
upon a count dating thefe fafts, 
B. could not recover againft A, 
Page 314 

ADMIRALTY, 
^tf Prize. Ssntincb ofComdbmm* 

ATION. EVIOKNCE, IL 4. 

ADVOWSON. 

A gnmt of 4in advowfon, ezcq)t the 
next prefentation, made during a 
vacancy, is good. HVl v. The Bi/bo^ 
of Exeier iufj Othere* 69 



Cgs 



AFFI. 



45* 



INDEX TO THft PRINCIPAL MATTERS. 



APFIDAVIT TO HOLD TO 
BAIL. 

I. If t Pbintiff pvocecdt by « (eeond 
original cafUu, inftead of t^atum ca^ 
pioit 1 feoond aSdavk to hold to bail 
if not Dcccflarj. Bogd Mad jinotber 
T. Durand. Page i6i 

a. Whctbcr in foch cafe it is nectflaij 
to file an office-copy of the affidavit 
vrith the filazer of the fecond county. 

y At Icaft the omilfion does not fo 
far vitiate fubfei^uent proceedings, 
that the Court on motion will dif- 
charge a DeCendaot frons arreit. 

ih, 

AGENT. 
f«r AvcTiONsaay i. Acassis ent, 5. 

AGREEMENT, 

&»Dl»T»188tI. Variakcb, N As- 

aUHrSIT, I* MlMTlA^ !• PVR- 

1 . If a party entitled under a contraA to 
receive a profit firom another^ by his 
own aft fo confounds the meafure of 
that which he was to receive, that it 
can be no longer afcertained, he va- 
cates his whole claim. Pring'e'r. 
Taylor. 150 

2. j1. agreed to find fufficient coab for 
£*% engine, to draw water from ji.'s 
mine, apd ^/s little coal, as tbey 
ibemJhoJ. B. funk to a lower feam, 
in draining whidi* he drained the 
other two fcams, but confumed for 
his engbe more coals than before. 
Held that A, was no longer bound 
to futniih any coal, beeaufe B0 had 
dkltroytd the meafure of fufficieacy. 

it. 



]• A,cotttfid to do oenaiii work WfA« 
m fix months, and to infiire finm iite 
the employer's nnaterials, does aot 
bind the employer to fumift the ma- 
terials within the fix months. Mavh- 
tnan v GUleti. Page 32$ 

4* And though by estendiog the time, 
the riik is prolonged, the Defendant 
continues liable for lofs by fire, oo- 
lefs he previoufly abandons the cos* 
trafk on account of the delay. ^. 

5. The highcil bidder for certain laods 
fold by auAion, and the mayor of a 
corporation, on behalf of himfelf and 
the reft of the burgeffes asd 0001^ 
monalty of the borough, the veodoTS 
of ihe bnds, figned a contraft, in 
which they mutually promifcd to 
fulfil the conditions of fale on their 
refpedive parti. The conditions 
fiated the title of the corporation to 
the premifeSf and ftipulated that tbey 
(hould convey and might re-fell on 
default. The only aA therein men, 
tipned to be done by the Plaintiff, 
was the receiving the depofit. Held 
that the Plaintiff could not, in bis in<* 
.dividual capacity, maintain an adion 
againft the purcbaftr for breadi of 
this contrad. Bowcn v. /fwrv. 

374 
ALIEtf, 

S'^FO&SICNER. 

ALLY, 

See Prize. 

I. If an ally aaually coropeintoi in 
effeaing a capture conjointly with a 
Briti/h naval force, he muft fl» « 
the court of priae for his fliare of the 
proceeds. Du€hvH)nb,Bart.t^Snthtr. 

a. He faunot fiv m the c«iiaK» b^ 
courts. * 
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3* Bat in tbe Adauraity Court he will 
recover a flnce. Cafe of ihip &«r- 
Stig, page 16. And fee cafe of 
Dutch TktA Engiyh fleets. Page 27 

4» iSrw^/tf, that he would-be cnthkd to 
iharcy in the ratio of the number of 
neoy gunt» and weight of metal which 
he biought into the engagement. 

AMENDMENT, 
jSrvFiiia, 1. Ricotery^ 2.4* 

ANNUITY. 

I. It is not neccflary thai the memo- 
rial of an annuity (hould fet forth 
all the truHi of the annuity* deed ; it 
18 fufficient if it appears by the me- 
morial for whom any of the parties is 
trudee. 225 

%. And the Court will not prefume 
thst a party is truftce for other per- 
fons than appears by the inftrumcnts 
laid before the Court. ih. 

^ It is not incumbent on the Plaintiff 
to difaffirm the eaiflence of other 
trufts.. ib, 

4. It is fufficient if a memorial fcts out 
thetruftsyfo that theCourt mayjudge 
for whom the party is truftte»without 
exprefidy Hating who is the cefitd que 
intfi. ib, 

^/ The memorial of an annuity recited 
a bond, warrant of attorney, and in- 
dentuie of grants of an annuity 
charged on land, and that the grantor 
demifed the land to a tru(lee» in 
^nift for better fecuring the payment 
of the annuity, with fuch powers 
and in fuch manner as were parti- 
ctilarty exprei{cd in the deed : the 
Court held that this was fufficient \ 
for that it fufficitntly exprefled « 
' truft for the granteci and dilaffirmed 

' ^ny truft for the grantor or other 
iperfons. Jlefdryi v. SUfri* . t^. 



6. An annm^ bond was aSgncI^.to 
fecure another annuity of lefr amomits 
the Court held that the iecood-an- 
nuitant was not bound to enrol a 
memorial of the firft bond* Vendir* 
Jon and AnpUifr ▼. The CowUfs §/, 
Glencairn, Page 235 

7* If a memorial of an annuity recitea 
a bond, binding the obI%or and bia 
heirS) as a bond nnerely binding him* 
felf, \t n not cured by reciting the 
condition to be for payment by the 
heirs of the obligor. PurRng ▼.. 
FarlhurJL 337 

ARBITRATION. 
If arbitrators have power to examihe 
the parties in the caufe, they may 
waive the objeAion taken to the 
competency of a witnefs^ that he haa 
fuch an intercft that he ought to have 
been made a party. Lloyds. Jireb* 
bowk* 324 

ARREST, * 

See Affioayit to hold to bail* 
Practice, I. 2,2,3)4. 11.2,3,4, 

5. PaiVILBQB. 

ASSIGNEE OF A TERM. 

Sci VLlADE%t III. t. 4, 

ASSUMPSIT, ' 

See UsB AND OCCVPATIOK, X. • 2» 

Aqrebmbmt, 5* 

After ufurioua fecurities giveft foV a 
loan have been deftro^ed by mutual 
confent, a promife by the borrower 
to repay the principal and legal in« 
tereft is founded 00 a fufficieni con* 
fideration, and is binding. 3amtt 
emd Qtbert v* Hedky eu^d Jnofter. 

1S4 
G g f ATTEST- 
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ATTESTING WITNESS, 
S€e £riJ>ftii€B, II. 

ATTORNEY. 
An attornqr who has ceaCed to prac- 
tife after the pafiing of 5 G. 3. e.Bo 
and before the operation of 37 (?» 3. 
r. 90. / 31 . commenced^ may be re- 
admitted without paying any penalty 
or arrears of duty. £x ^rt$ Scrope, 
Page 398 

ATTORNEY'S BILL. 

I. An attorney's bill for obtaining a 
bankrupt's certificate, mud be figned 
and ddivfred a naoth before he can 
^e thereon. CoUini4uullVaUerr.Ni- 
ehoffMu $21 

t. . Obuinii^ the Lord Chaocellor'a 
%natiure to the bankrupt's certtfi- 
caUf is bufineb dobe 10 a court. 

a. 

AUCTIONEER. 
r. .An au6Uoneer is an i^ent lawfully 
authorixed by the buyer to fign a 
contraA for him. Emmerfon v, HeeRs, 

38 
S. 'Whether it be for a purchafe of an 

intereflin land, ib 

J. Or of goods. ib. 

4. Hit authority is given by the buyer 

bidding aloud. H* 

AUTHORITY, 
ftrSmri u AvcTiovBBa, i, 21394. 



B 

BAIL. 
I. Ofihi orrejl andthf bail. 
j[L PrpcmJin^i M^amjf fhf bail or tU 
Jherif. 



III. Surrenilertfih* frhiapai* 

IV. Difchargi by oih t r m umsJ 
V. tVriio/ Error, 

L 

A falfe addition in the defcriptioo of 
bail is a foetal oSjedlion. IVood s.Chai' 
wiVi. Page 173 

11. 

I. In the Common Pleas, 00 c^fias sd 

fatiifacitndum lies on a judgincot 01* a 

Jcire facias againft bail. UJ 

z. Other wife in B. R^ ik 

3. Otherwtfe in debt on recogoiza&ce. 

Troughiott y, Clarke and Boreham^Be^ 

ik 
Same point t Bayly v. Tuuutfif 1 14* 
. note, 

IV. ^^Pkactice, IT- f. 

I. If a Plaintiff fue out writ* into two 
counties, and arreil the Defenda&t 
in both, who givei^ bail in both, the 
Defendant does not thereby obtain 
the right of e1c£ling in which county 
the bail (hall (land. 67 

a. But the bail firft giveii cootinue 
liable. Bullock r, Morrh. ib. 

3. If a Plaintiff, after judgment ob- 
tained, proves his debt under a com« 
million of bankrupt fued out againft 
the Defendant, and alfo jinftreeds 
again d the bail, the bail are thereby 
entitled to their difcharge uada 
49(^.3. f. 121./ 14. Liagiag ▼. 
Corny n- Zj6 

4. And the Court will difcharge thrm 
on motion. ifc 

BANKERS, 
^/r Bill pr £]tCHANO£| 7. . 

BANK- 
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BANKRUPT. 

I. OfibthmikfupkymideBfmmffum. 
U. Of the hamkrupt^f fights and 
ifuties^ 
III. Of the bankrupt' i eflate, 

I. 

I, A trader who hss no fettled home, 
or counting-houfe, but tvjces up a 
temponiry abode at a public-houfe in 
the pbce to which his bufioeft car- 
rtea Tu'os comnuts an ad of bank- 
tnptcy by departing from fuch pub- 
Ji€4joufe with tntent to delay liis 
<Jrcditort. Holroyd and Others^ Af 

JSpKCT (fLee^ ▼. Gtoynne Page 176 
2- The pnrchafe of one lot of timber 
with intent to fell again^ wtU make 
m xtian a trader. ih. 

3. If a trader keeps houfe, and caofes 
hinifelf to be denied to a tax-gatherer 
who calls for the taxes, it is an aA of 
bankruptcy, yeffs r.' Smith. 401 

II. Su Bail, IV. 3. Attorney's 

A cognovit 18 not difcharged by bank- 
ruptcy and certificate. IVyborne r. 
Rofi. 68 

HI. 

i. If ftanding timber be fold to a 
trader, with a provifo that, in cafe of 
bankruptcy, the vendor may retake 
it, fuch a condition is void under 
-^tyac. I. c. 19. /'ii. if the bank- 
rupt has the difpofition of the goods. 
Ifofroyd and Otberst A/pgneis of Left 
V. G Wynne, 176 

9. The aflignees of a bankrupt cannot 
recover the amount of a check paid 
by the bankrupt's bankers after the 
bankruptcyi.in trover for the check 



4ry 

agaifilltbc cae£tor,.4o whom the 
check was delivered and the mosey 
paid. Matbew and Coifou, AJfy^am 
of Moore fV. Sherweil. Page 439^ 
3. If a creditor hath both proved his 
debt under a commiffian of bankrupt* 
and commeocod an adion againft the 
bankrupt, before the paffiog of the 
fiat. 49(7. 3.f. izx.f 14, ihataft 
does not compel him to relinquifh his 
z^\oru AtherJone^.Huddlefion^ 181 

BARON AND FEMg,^ 

SeeWiiKiA^HC^ft, 

* BILL OF EXCHANGE. 

I. In an adioii on a bill given for i\kk 
price of goods fold undera'warradt)% 
the breach of the warranty is aa - 
anfwertothe Plaintiff's demand, if 
the Dcfetadant has tendered back the 
^oods, although the Plaintilf did not 
accept them. Lewit t. Cofgrane. 

2 

2. If f declaratjoQ alleges a bill to be 
accepted, payable at the houfe of 
certain perfons at a particular plaoe. 
It muft alfo aver, that the bill avpa 
prefeoted for payment at that pUciTt 
and not to thofe perfons generally* 
Amhro/i v. Hopwood- 61 

Mick' term 1811, fofi. vol. iiu 

3* If the drawee of a hilt goet abroad* 

leaving an agent here in Engim^^ 

with power to accept bills, who ac- 

ccpts this for him, the bill, when 

due, muft be prefcntcd to the ageat 

for payment, if the draw^ cootiaoes 

abfente Ph'd^s w. jf/lSng. 106 

4. Upon ttOB»payaeot of a bill, botice 

' thereof, given by an indorfcr Hviag 

in Abtferw, to an indorfcr liviagat 

{/B^gtoth bf niae oa (lie'itight of 

the 
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the day feOowtog tk dsf fMi which 
the firft iodorrcr knew it> b rcafomUc 
notice. Jamfm ▼. Swmion. Page sa4 

5. No debt accrue* on a note payable 
after fight, vntil it ii iittfented for 
payment* N^huet y. JCerrifim. 313 

6. Therefore the ftatute of limitation* 
is no bar to fuch a note, onleft it 
has been preleotcd for payttient fix 
years before the a£Uon commenced. 

3«3 

7. By the pra£Uce of the Lomion 
bankers, if one banker, who holds a 
check drawn on another banker, pre- 
fents it after four o^dock, it is not 
then paid, but a mark is put on it, to 
fliew that the drawer has afiets, and 
that it wlU be paid ; and checks fo 
marked have a prioiity, and are ^- 
changed or paid next day at noon#at 
theclearing4»ouCe: held that a check 
prefentcd after four, and b aoarked, 
and carried to the clearing^houfe 
next day, but not paid, no clerk from 
the drawee's houfe attending, need 
«ot be prefentcd for payment at the 
banking-honfeof the drawee. Roi/on 
and Wmigb T. Bemutt and Jntaher. 

388 

8. Such a marking under this pra6^ice 
amounts |o an acceptance, payable 
next day at the clearing4ioufe« Vf. 

9. It is ilbt ncceifary to prefent for 
payment a check payable on demand, 
tin the day following the day on 
which it is given* i^. 

10. A perfon receiving a check on a 
banker is equally authorized, in lodg- 
ing ii with his own banker, to obtain 
payment, as he would be in paying 
it away in the courfe of trade. i^. 

1 1. Although^ in confcquence thereof, 
the iiptlce of its diflibnof is poltpoqed 



a day, one day being allowed, for 
notice from the payee to the drawer^ 
after the day o» which aotiff is 
given by the bankers^ lo the payee. 
PagejSa 

BILL OF PARTICULARS. 

I, An erroneous date to a bill of par« 
ticulars will not preclude the Plain- 
tiff's demand, where the d^te cannot 
miflead. MU/ttwfd v. IFaker. 3J4 

a. If the Phuntiff recovers a greater 
fum than he claims by his particular, 
and upon difcufSon the Court (anc- 
tions the principle on which he re- 
covers, and judgtnent is entered up 
accordingly, no ofajeftion having 
been made on the eaoe(s«bove(hc 
particular, either at the trial or qn 
the argument, the Coint wiU not 
reduce the judgment to tbcfiua 
claimed by the particular. BcHt* 
fwlhr and AMhtr. 285 

BOND, 

5«r SuOGXSTlOM, I. VAaiANCE, 4, 

5, 6. Damaobs, Measvks of, 
Fracticb VII. 3. 

BUILDING ACT, 
^^^ Pa XT Y- Wall, I. 

BURGLARY. 

The fervant of three partneia fn tnde 
had weekly wages, and three rooms 
affigned to him fpr lodging^, over the 
bank and brev^cry office of the part- 
ners, with ^hich it comoMinicaied 
by a trap^^loor and a ladder ; a bur- 
glary being committed in the ba^« 
>ing-room, it was held that it wu 
well laid to be in the dwclling-houfc 
of the three partners. Tb< King v. 
Stock and Othm. 3^9 
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dj^gw/hedf or ohfirved mi. 

Dorking Market Cafe. Page 133 

Kinderflcy v. Chafe, 2 Pitk. 6 cd. 486. 

95 

Newman V. Morgan, 10 Eaft, 5. 56 
Simon VrMetivier, 3 Burr J911. 43. 

45 
Towers tr. 0/bome, Stra.5o6. 41 

CERTAINTY, 
SaTiHE, 3, 4, 5. 

CERTIFICATE, 
&r ArTORjiXTt i. 

. ' CHARTER-PARTY, 
Ar^SHir, I. FaxiGHT, i, 2. 

COGNOVIT, 
See Bankrupt IL i. 

1. if a Defendant m cuftody gives a 
cognavitf it 14 neccflary that an attor- 
ney for the Defendant ihould be pre« 
fent* 360 

:f . An attorney's clerk is not lufficient. 
Foul s» Ckaver. ih> 

COMMON. 

Twenty years adverfe pofleffion of a 

wafte indofcd, is a bar to the entry 

<if a commoner. H(nnte y. £aeon. 

. - 156 

S. P. Cnaeb V. JTilm^. 1 60 

COMPOSITION OF PJU AJ* 
ACTIONS, 

^«e pERAif Actions. 
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CONSIDERATION, 

See FraVdI^lent Comteyancis, t» 
Assumpsit, I. 



CONVEYANCES, 
See Grant. Faaudulsht Convet* 

AVC&S. 

COPARCENERS, 

^ffEjtcTMBNT, I. Limitation or 
Actions, 3. 

COPY, HOW PROVED, 
See Etibkncs II. 5. 

COPYHOLD. 

1. A copyholder licenfiog his Icffee to 
commit waftc, on condition of bis 
performing a fubfequcnt aft to di* 

' nwilb the damage thereby occad- 
med, cannot ejeft him for a for- 
fieitvre incurred by his committiag 
the wafte, without performing the 
fubfequent aft. Doe, an the dem/i 
p/lVood, Bart* v. Morns. Pfcge ja 

2. An agreement by a copyholder that 
his leffee fhall peaceably poifefs and 
occupy for 2 1 yea-s, is not a demife 
for more than a year, nor creates a 
forfeiture. ^ ^^ 

CORPORATION, 
See ApRSEMSNT, 5. 

COSTS, 
^^ Courts, i. 

J. When payable by and toper/one In 
general. 

IL When pajaiblehy andtopartknlar 

perfons. 
IIL Of Jlaying proceeeSngt tiU cofts 
faid or Jicurby given. 

h See 
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I. Sei EXSCCTIM* ' 

I. l(t tftet z€dou commenced, and 
before declaralioni the Defendant 
offers to p»y the dtbt and coRs, and 
the Plaintiff rcfufcs to receive it, 
the Court wHl permit the Defewiant 
to pay into court the debt and the 
Coda up to the time pf bi8 offer only. 
Zeevin ▼. CowefL Page 203 

». And the Plaintiff will be compelled 
to pay the coftt of the applicatidn, 
and aB cofts io the aftion fubfi:C}uent 
to the offer. ^' 

S. P. RaterU v. Lambert. »«3 

3. If money is paid into court upon 
one count of the declaration, and 
the Plaintiff takes it out, he is not 
entitled to the cofts of the otlrer 
counts of the declaration. Siarratt 
V, raugian. J^^ 

4. Generally if money be paid into 
court, and the Plaintiff does not take 
it put, but proceeds to trial, and re- 
coTcra nothing, he is not entitled to 
cpfts up to the time of paying the 
money into court. Ttvemlow v. 

Broth * 3^« 

5. But in policy-caufcs, wliere there is 
/confolidation-rule, and money paid 
into court, although the caufe tried 

. follows the general praftice, and 
the Defendant, if he fucceeds, is en- 
titled to the whole cofts of that ac- 
tion, yet the Plaintiff is entitled to 
the entire cofts of the (hort caufcs up 
to the time of paying the money in- 

• ^to^04irt. «^- 

I 

II. &f Cpuars, $. Pbkal Action. 

Where a Plaintiff, excciitorj addf one 

^uat.as cxecvtOTf lUtiag a ^ufe of 

a£lion fi^r wbjcb bt miglit declare in 

, ll»a l»Brajight| if he is nonfuited) be 



. fliall be liable Co'Qofta. Grim^aJ, 
Execuier of Grmfiioi^ ▼. 5Airfcy. 
P^f 116 

III. . 

t. The Court w^l not cofipd fccurity 
for cofts on the ground that the 
plaintiff IS «i bankmi^t. 6l 

J. Or in Newgate, jinonymmu. i*. 

3. Security for cofts is not required 
of a foreigner, a ^saptab of a Aips 
who is in the habit of failing to and 
from the ppt ts of thia country. AW- 
fon V. Ogk. tSI 

COUjR.T$. 

I. The Defendant isxntided to i|^f- 
geftion for cofts under the Lmdm 
Court of Requffta adrthougb it ap- 
pears that |f ih^ fPi^riJff ^ff>ft<» 
poped the commencement, of hi^ac* 
tion a few^ |no<itbs» !>(» fauGe of ac* 
tion would have been goo^ for ^ore 
than 40i, ^69 

,a. It muft appear Xo the Court that the 
parties were within ^he jurifdidion 
when the caufe of afUon arofe* 
Tvcher V. Crojhy. <*• 

3* A perfou plying as a porter in the 
city of London, and reforting to a 
houfc of call there^ but not lodging 
in the city, is not a perfon '* feek^ 
ing his livelihood in Londwf^ withia 
tlie Limdon Court of Reqoefb «&• 
59 & 40 6. 3* c. 104. Slimier ▼• 



COVENANT. 
^m-Pi^ia^brIH. I. 
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t)AMAGE8, 
See AcTiol) u#oif the Case. Shi^»x. 

DAMAGES, MEASURE OF. 

I. On » boo4 eo'ndttioocd for replacing 
ftock> the obUgee U not entitled to 
* fptctal daihagcfl for a profit he might 
Kave nude if it had betft fooner re- 
placed, unlefs he Ihews that he ac- 
•cually would have itiadc it. Page 257 

9. On a failnrc to replace ftock, the 
ineafure^ of dailiagea is the price at 
the day when it ought to have been 
replaced, or the price at the day of 
the trial, at the^ption of the Plain* 
tiff. it. 

J. ^t not the higheft price at any in- 
termediate day. Semik. - ih. 

4. The Plaintiff gave a bond con- 
ditioned to replace $ per cent, flock 
on a given day. After that day go- 
vernment gave the holders of that 
' flock an option to be paid off at par, 
or to commute their dock for 3 per 
cents. The Plaintiff exprcffcd to the 
Defendant a wifh to have the (lock 
replaced, that he might be paid at 
par, but no wi(h to take 3 per cent, 
ftock. Held that he waa not entitled 
to recover the price of fo much .3 per 
cent, ftock as he might nave obtained 

• in exchange for the 5 per cents. 
Of* Arthur V. Urd Seaforth. it. . 

DBEt). 

IS . In an adion for money had and re- 
ceived, if the Defendant (hews a 
deed of aiffignm^tit of the money to 
himfelf, and « ite^t for the Oonfi- 
deratioDi^monqr ittdorftd, u is a good 

. difcharge, though there Are pregnant 
cvideaoes of bSfima tha^ the coa*! 



fideration is falfely recited, and that 
the money was never paid. RottftOr^c 
V. Jacoh. Page 141 

2. If there has been an impofition in 
obtaining the deed, the only reUef is 
in equity* ik* 

DEMAND, WHERE NECES* 

SARY, 
See Limitation of AcTsoiia^i,]. 

DEVISE, 
!• By tt/hat words lanJf^ tsfc^ JbaB 
pafs. 
11. What ejlate. 

IL 

I. Dcvifc in truft to pay unto, or elfe to 
perrtit and fuffer the teftator'a niect 
te> receive the rents. Held that the le- 
gal edate tvas executed in the fi^ice, 
becaufe the words '< to permit*^ o^me 
laft, at)d in a deed the irft, in a ^ 
the laft ttrords prevail. 1C9 

a. A devife '* in truft to pay nftto** ^ves 
the legal cftaie to the tru*ee. Dor, 
on the demtfe of Uicejer ^nd Other ei v. 
Biggs. n, 

DISCHAftGE, 
See Deed, i. 

DISPOSING FORGED NOltlS^ 
J'rrFoRCBar. 

DISTRESS, 

SeeVintiEfZ.. 

f . If under m SfrMttbenl for a leafe, 
at a certain rent> the tenant -is le| 
into poffcifion before leafe execoced, 
the Icffor cannot, during the ^rft 
year , diilrain for rent. j^ 

a. Tot there ft ao demifrexprefs bf imik 

pKcd. J^egnnt.jQhnfiiu 14S 

DlSTftlN- 
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DISTRINGAS, 
Stfi Pjiactici IX* 



DOCKS^ 
^irLiTiaroot. 

DORMANT PARTNER, 

DROIT OF ADMIRALTY, 
Sit Patxi. 



EJECTMENT. 

Where a drfendant in ejcdmcnt flKrwt 
by iffidavit that he is copiarccficr, 
joint tenant, or tenant in common, 

. anddcnict adual euifter, the Court 

will permit him to confefs Icafe and 

. entry only, withoMt confeffing oufler. 

i)or,. «ii th dmi/i of Gigner, v» Roe. 

ELECTION, WHO SHALL 
HAVE. 

See PvRCHASEa, 6. Measuks of 

Damages, a. * ' 

ENCROACHMENT, 

fr«WA8TBi3. ' 

ESTOPPEL. 

I. An aflignee of a leafe by indenture 
is eftopped by the deed which eftope 
bis aflignor. Tajbr ▼. Needbam 

278 
^ «• Therefore he cannot plead 1100 Smtfit, 



i. But if an eftate be created by deed* 
polls tu leffkf ne grmda^ mdmrgAf 
tt€ en/eaffot tu dma ; t^c. ant good 
pleas tor a ftranger to the jdecd. 
Page 278 

EVIDENCE. 

'^'LOf tb€ cempeiemy ef witaeft. 
II. Of the e^dence •[ farlknleur fads 
cravermeniin 
III. O/Jam^. 



See AaaiTaATioNi i. 

1 . If the oftenfible proprietor <>f ma* 
terials enter into a cootcad for work 
to be done thereon, it is not necef- 
bry, that in an a6Uon broognt on 
the contrsdy another, who haa k^ 
cretly purchafed a (hare of htaa, bat 
is no party to the contrad, Aotild 
be joined as co<>Piaintiff. Mammtm 
v, Gilk$. 3»5 

2. Nor could fueh dormant partaer fnf- 
tain an a6Uon. 9* 

3* Therefore the dormant partner- Is a 
competent witnefs to prove the eon- 
traa. s». 

4. The maker of a ndtCt purportmg to 
be payable on demand at bis ows 
abodc» or at a London banker's, and 
not paid at cither placet i< a compe^ 
tent witnefs to prove whether be baa 
made it payable at tbc banker's wbere 
it purports to be payable* Th$Kk^ 

IL 

See Statvti of Fravos, t. 

r. The entry in the cuftom>honfe books 

of the transfer of a veiTel to a par* 

ticuhr petfon, is not cicnfnmdJUe 

evidence 
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^littitt for « ftrangCTy to charge that 
pcrfon at owner, unled the entry he 
Ihewn to he marie hy the authority 
of the perfon named^ in it. Page 5 

A marriage regifter how far evidence. 
Fra%er ▼. Hopkiiu and Another. 6 

a. On a count for goods fold^ the Plain- 
tiff may gifc evidence of as many 
different contra^ a$ he wHL Em- 
merftm v. Heelit* 46 

3. To prove a copy of a recordt it ii 
fufficient to prove that the paper 
agrees with what the ofEicer of the 
Court read as the contenu of the re* 
cord : it is not neceffary for the per- 

' fons examining to change papers and 
read them ahemately» as in another 
cafe. R9lf y. Daru 52 

^* If it can he difcemed on the face of 
the fentenee of a foreign court of 
prfze, that the Court condemned on 
the ground that the property was 
. enemy's property, the featenee Is con- 
cluGve evidence in the courts here 
that the property was not neutraL 85 

5. Although it appears on the face of 
the fentencey that the prize court at- 
tained that coodufioQ through, the 
medium of rules of evidence and 
rules of prcfumption eftabh'flied only 
hy the particular ordinances of their 
owncountry, and not admiffibleon 
general principlaa. B$h$n v. G!ad- 

. fiimn. il. 

6. If k is alleged that a clofe called jf. 
hat been feparated and inclofed from 
a wade for 30 years, to fupport the 
allegation, it is neceffary to, prove 
that every part of the clofe has been 
fo long inclofed. hawit v. Bacon, 

7. Upon a plea of Uberum iemmentumt 
the Defendant has the choice to 



what parcels he will apply his pleat 
and if the Plaintiff infifts on a tref" 
pafs in other parcels, he muft newly 
Page 156 



8. If an attefting witnefs appears, vpon 
fearch made at the admiralty^, to be 
ferving in the navy, his abfeAce is fuf- 
ficiently accounted for, t6 rsnder fe- 
condary evidence adohiflible. Parhr 
V. Ho/kkii, 223 

9. If a licence to trade is \o% the nest 
heft evidence is the regifter of it ia 
the books of the fecreury of ftate. 
.Rb'miy. WUtin/on. 237 

EXECUTION. 

A Plaintiff who leviea oofts and ex« 
pences of an execution, in addttioa 
to the fum recovered by the judg* 
ment, under 43 G. 3. e. 46. / ;• # 
muft, at his penl, take care to keep 
them within fuch a reafonable fuoa 
as wQl be afterwards aHowed in tax- 
ation by the prothonotary, othenHrife 
the Court, on motion* wifl order the 
excefs to be reftored, with cofts to 
be paid by the PlaintiC Bmwtt v. 
Oakley. 174 

EXTINGUISHMENT- 

If the grantee of a royal franchife, m 
tollj grant an immunity thereouty 
aiid the franchife of toU afterwards 
become extind by unity of pofief- 
fion in the crown, the immunity does 
not thereby ceafe ; «and if the crown 
re-grants the toll, the grantee muft 
take it ftill, fabjedl to the immunity. 
The Bainfsf Uc. of Tewie/bury v. 
BrickntU, X20 

EXTORTION^ 
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FINE. 

%, Where the length of time elapfed 
tflade it imp^ffible to fwrar that cer- 
tain outlying pafeeb, fitutte in a 
different paiifli from the reft of the 
eftate, were intended to pafs by a 
fine, the Couft permitted the name 
of the parifli to be infirrted in the 
fine» upon feeing tliat they were 
comprehended in the deed to lead the 
' uTet. Gkdwyn v. Srowm* Page I 
s; A fine fur cptutffii may be levied 
where the intention is to pafs ftveral 
mefne partieolar e[)atc»» and a rev^r- 
iieninfee* DrummondmullVifet co* 
mmfin. Drummond and Other d^ com 
nu/eet. 84 

3« A fine mud eertaicly ezpreb what 
cAate it purports to gnat. 19S 

4. The Court will not permit ft fine 
Jur nncejfit to be levied for the pur 
pofe of pa fling fuch eft ate as the 
party fnsy have, (it being dubious 
^ what cftate he has,) by the dcfcrip- 
tion of *' all and whatfoever be both 
in the tenements. " tb. 

y Nor is it permitted to combine two 
operations in the fame fine. Seymour 
V. Baricr arnd W'^t, ib. 

t» Affidavits of the acktiowlcdgments 
•f fines and recoveries taken abroad 
muft be autheolicated by a notary 
public: bnt if a foreign notary 
makes this rule an inilrument of ex- 
tortion to draw Briijflf property into 
•n enemy's countryi the Court will 
difpenfe with the notarial certificate. 
Rudtng ▼• Manning, J13 

7. But it muft be upoD a£Sdavit of the 
circumftance*. tb. 



FLAG OFFICERp 
.^r^ Prize. 

FORtlGNER. 

A foreigner is entitled to eqoal joAice, 
but not to greater iodulgeacey in our 
courts thaH a fubjcd. Duckworth^ 
Bari* y. Tucker. P»gc 7 

FORFEITURE, 

See COFYHOLD^ t. 

FORGERY. 

1. The counterfeit making of aaypsrt 
of a genuine note, wliicb ssay five 
it a greater currencyi is forgery, 7ht 
King r. Treble. 3«* 

2. Therefore, if a note be made pay- 
able at a country banker's, or st hts 
banker's in LonJon, who fails, it ii 

, forgery to alter the name of tfiat 
London banker, to the name of an- 
other London banker, with wliom 
the maker makes his other nor« 
payable after the failure of the lirll. 

tk 

3 In an indidlment For felonioufly dff- 
poHng and putting away counterfeit 
bank-notes, it is not neccfTary to aver 
to whom the note was fo difpofcd of. 
Tbe King v. Holden and Othen. 3 j4 

4. The intent to defraud the bank coa^ 
ftitutes the oifence, and It is not 
done away by the circumQance that 
the notes were furniflied by the pri- 
fofier in confequence of an applica- 
tion naade ^by an agent employed 
thereto by the bank, and that they 
were delivered to him as forged ootes 
for the purpofe of being difpofwl of 
by that agent* ''* 

FRAUD. 
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FRAUD, 
S^e Died, i. Warranty i. 

FRAUDS, STATUTE OF. 

J. A fale of growing turnips, no time 
being ftipulated for their removal^ 
and the degree of their maturity not 
l>ef ng pofitively found, is a fale of an 
interell in land, within 29 Car. 2. 
c» 3«y^4« and mufi ^e in writing. 
£mmerfon v. Heelh. Page ^38 

2. An audlioneer is an agent lawfully 
authorized by the buyer to fign a 
contra^ for him. Ih. 

3, Whether it be for the purchafe of 
an intertil in lands, ih* 

4. Or of goods. ib. 

5, Hi» authority is given by the buyer, 
in the adt of bidding aloud. iL 

FRAUDULENT CONVEY- 
^^ ANCES. 

1. Thc^leafe of an advcrfe claim to a' 
litigated eftate, is a good and valuable 
confideration in a deed, to avoid a 
former voluntary grant, by virtue of 
flat. 27 £//«. c. 4, HUl^ Clerks v. 
The Bl/bof of Evicttr and Others. 

69 

2. Although the rcleflee was not party 
to the origfhal fuit, but qame ii) by 
confcnt^ and entered into an order of 
reference. 1^. 

3. And although he would not have 
been bound by the judgment in ibe 
original fuit. ih. 

4. And in pleading fuch a rekafe, it is 
not ncccffary to (hew what was the 
value or nature of the claim releafed. 

it 

5. J§. fcifcd in fee of an advowfon, ex. 
cept the next prcfcntatioD, which 

Vol. II. 



B, had, under the farae title, in con« 
fideration of natural lofc and affec- 
tion, conveyed the advowfon in fee to 
his fon ; upon a vacancy happenings 

C , claiming title to the advowfon, 
contefted the next prefcntatioD againft 
B. in a quar& imfeSt. ^., ff ., aad 
C entcKd into a compromife, upon 
the terms that C. fliould releafe his 
claims to A* and Jf., according to 
their refpedkive interefti', and that Jt^ 
ihould convey , to ^* the then next 

, following prefentation, which he did* 
Held, that the grant of that pre- 
fentation was a conveyance for valti* 
abfe confideration,, and was parap 
mount to the grant made to the fon 
of A. Page ^ 

FREIGHT, 
See Ship, i* , 

r. If the owner of a (hip, having char-i 
tered her for a voyage, aiSgns her be- 
fore the voyage, though he after- 
wards affigns the charter-party to 
another, if (he earns freight, the 
affignee of the (hip is entitled to the 
freight, as incident to the fhip, 
Morrifon v. Parfons. 40^ 

2. But he cannot fue on the charter^ 
party othcrwife than in the name of 
the aifignor. H^ 



GOODS SOLO AND DELI- 
VERED, 
See Bill of Exchange, i. Stamps, 
3. EviDENCB, II. 2. Partners,!. 



Hh 



GRANT. 
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GRANT. 

1. Ancient charters of obfcure or du- 
bious mcaaing (hall be expounded 
by contemporaneous ufagc Page 120 

2. A grant of immunity to burgeiTes. 
their heirs and fucccfFurs, was ex« 
pounded by the ufage, to be a grant 
to the burgefleSf corporators only ; 
and not to the burgage tenants and 
their heirs* ih* 

5. If the grantee of a royal franchife, 
as toll, grant an immunity thereout, 
and the franchife of toll afterwards 
become extind'by unity of polTcflion 
' in the crown, the imnnunity does not 
thereby ceafe ; and if the crown re* 
grants the iolli the. grantee mufttake 
It ftilU fubjeft to the immunity. The 
Bmllffst i^c. of Tewif/iury v. Brici^ 
meU. ib, 

GUARANTY. 

X* Upon a guaranty given of the price 
of goods to be paid ky a bill, due 
notice of the non-payment muft be 
given both to the drawer and gua- 
rantee) unlefs both drawer and ac- 
ceptor are bankrupts when the bill 
becomes due. Philips v. AJlllni and 
Another* 306 

2. Upon a contract to guaranty a bill 
for a given fum, the guarantee would 
not be liable to that extent on a bill 
given for a larger fum. ih 

J. Whether the words, "fay a bill of 
500/." define the cxaft fum, or give 
% latitudci qyure. Ih 



H 

HORSE, 

S^ WARRiMTY> I. 



ILLEGAL CONTRACT, 

Set Insurance, III. i. 

INSURANCE, 
^rf Militia, I. Agrbement989 9. 
Variance, 3. 

I. Of the vaiUity of the infwrancem 
1 1 . Of the effeS of a valU infurance* 
III. 0/the aat of the tnfured, 
IV. Return of premium. 
V. Of the confiruffloH of partlctjar «f- 
prejjiont In a foltcj, 

I. ^^VARlANCEy 3. LlCEKCS^ I. 

An jfmerleany who is owner of a ihip 
only as triiftee, and would not there- 
by be entitled to the privileges of the 
jimerlcan fi^g under tlie laws qf his 
own country, has a fufficient intereft 

* to maintain an s^lion on a policy. 
Rhlnd v . Jf'Uhlnfon . Page 237 

III. 5r^Evi»BNCE, 11. 4^ Insur- 
ance, V. 10. 

I. A veflcl chartered to Oporto^ St, 
UbeSi and Gottenhurgh^ being taken 
at Oporto by the enemy, was libe- 
rated on payment by the maftcr of a 
fum of money, and on condition of 
his bringing home in her to England 
Engyb prifohers, to be exchanged for 
an equal number of French, Upon 
the news of the capture, but after 
the time of the (hip*s hlieration, the 
owners abandoned the (hip to the 
inforers. Upon her arrival at Portf 
month, the captain refufed to deliver 
her, unlefs on re-payment of the 
ranfom, which the owner refufed, 
Hcldi that the owner, being cntiiled 
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to rc*talce his (hip, which was fafe at 
Port/mouth f ihe lofs of the voyage did 
not enable him to recover upon a po- 
licy on the (hip as for a total lofs, nor 
could he recover, at for an average 
lofs, the fum which hacf been paid 
by the mader for the fhip's ranfom, 
and which, being a*Q illegal payment, 
the Plaintiff was not bound to re- 
pay to the majfter. Parfons v. Scoit, 
Page 3^3 



X. '* At and from/* 

2. Under a poh'cy '* at and from** an 
idand, a (hip is prote6led in moving 
from port to port in the fame i/land. 
Crwchjhank v. Jatifon, 301 

3 . A policy "at and from" a place, the 
name of which equally defignates a 
particular town, and a port compre- 
hending an extenfive di(lri6t of coady 
docs not prote£l a cargo laden any 
where within the limits of the port, 
but refers to the town ttdplf. Con- 

fiabU V. lioble. 403 

4. A policy •' at and from** Lyme to 
London does not protcd a cargo Ia« 
den at Bridport within the port of 
Lyme% and eight miles nearer to Lon^ 
don* ii, 

J. If a policy defcribc a voyage ** at 
and from" a place which is the head 
of a port, it will not cover a voyage 
at and from a diftindl place which is 
a member of the fame port. Payne 
V. Hutchlnfon. 405 

6. If a policy be effed^ed on goods on 
a voyage defined from A, to B,^ the 
rifle to commence ^^ at and from the 
loading thereof on board," not fay- 
ing where, it muft be intended a 
loading at the plac^ from which the 



voyage conunen ced. S^fa and Others 
V. Woodman. Page 416 

7. And if the proof ^be, that the goods 
were loaded in an earlier part of the' 
(hip's courfe, and before her arrival 
at the place where the voyage in- 
fured oommences, the PlaintifiF cannot 
recover. ib, 

8. Though the fame underwriter had 
infured the fame goods for the ante- 
rior voyage, and knew the fecond 
policy was effe6led thereon. tb* 

9« Liberty to chafe, capture, and man. 

10. Liberty given in a poUcy on a 
fi(hing-voyage» to chafe» capture* 
and man prizes, does not authorize 
the (hip to He by ninef days oflP a 
port, waiting for an enemy's (hip to 
come out, When (he Aould have cojb- 
plcted her cargo. i5« 

11. Although (he lay in wait during 
that time within the limits of her 
fi(hing ground. Hibheri and Others 
V, Halliday* ib. 

JOINT ACTIONS, 
Sei FAaTNaas, i. 

JOINT TENANTS, 
^rr Ejectment, I, 



LANDLORD AND TENANT, 
^/'^ Notice to qijit, i. Use an» 
OccupATiOM, I, 2, Distress, 1. 

LEASE, 

See Copyhold^ 2« Notice to quit, 

I. Use and Occupation, i, 2. 

Distress, i. Pleapee, III. i . 6. 

H h 2 LICENCR 
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LICENCE TO TRAPB, x 
S§e EtiDtNCit IL 9. 

I. Under t licence to Jt. to import 
. goods, the property of ^., as fpeci- 
fied in his bill of lading, if the goods 
be configned to others, with particu- 
lar bills of lading, a general bill of 
lading figned to ^., without proof 
of fome fpecial intereft in y/. in the 
goods, will not entitle the confign* 
nent to the benefit of the licence. 
Feife V. Waters. ^ Page 149 

9. Otherwife, if^. had had a fpecial 
property in the goods. ih. 

|. Thofe ports of St.Dcmiugo which 
are under the dominion of Cbriflopbe 
and the negroes engaged in hoftility 
vith France are neutral ports ; and 
no licence is ncceflary to legalize a 
trade with them. 344 

4. If a Teffcl be chartered to any ports 
of an ifland, part of which is hoftile, 
and part neutral, and the freighter 
covenants to procure a licence; if 

* the (hip trades to a neutral port of 
the idand, it is no breach of the co- 
venant, that the freighter has pro- 
cured a licence which would not au- 
thorize the like trade to an hoftile 
Dort. «3. 

J. The mafter of a (hip deUined as 
prize, and libelled in the Ptize Court 
at Jamaica^ gave bills of lading of 
the cargo to one who became bail 
for t)ie ihip and cargo there i held 
that the mafter had no autliority to 
ContraA that the cargo Ihould be 
fold in London^ and the proceeds re- 
initted back to jfamalca, the owners 
being ready to give a fufficient fecu- 
rity to indemnify the bail in London. 
Johnfon V. C reaves. 344 

5 



6» If a lieeooe is obtained, giving a 
neutral wider fcope than the excep* 
tions and conditions in the orders of 
council give, and not referring there- 
to, he may av^il himfclf of the pri- 
vileges conferred by the licence, and 
is not con(ined by the reftridions 
contained in thofe orders. Sfttta apl 
Qfkerf V. Woodman. Page 416 

7. Therefore where the .5th article of 
the order of cojundl of i xth Novem^ 
ber 1807, legalizes the exportation 
of coiom'al produce by oeulrals doar- 
ing out from this kingdom luider 
faeh regulations as his ma|jcfty ftall 
think fit tQ prefcribe, whicb (hall be 
proceeding dired to the port fpeci- 
fied in their clearance, and the licence 
authorized the ve(Iel to proceed to 
Sv^din^ or any ^rt io the Bakic^ 
though the clearance obtained named 
only Goitinhurghf the Court held, that 
the licence authorized the vefSel. to 
proceed to PillanVf a port in the Bah 

LIMITATION OF ACTIONS, 
See CoMMOK, t. 

1. No debt accrues on a. note payable 
after fight, until it is prefented for 
payment. Hdma v. Kerrifofu 323 

2. Therefore the ftatule of limitations 
is no bar to fuch a note, unlcfs it 
has been prefented for payment fix 
years before the aflion commenced. 

A. 

3. If an eftate defcend to parceners, 
one of whom is under a drfabitity, 
which continues more than 20 years, 
and the other does not enter within 
20 years, the difability ,of the one 
docs not prefcrvc the tttlcf of the 
other after the 20 yeari elapfed. R9e, 
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tn the Jemife of Langdon and AnothtTt 
▼. Rotvlfon. Page 441 

LIQUIDATED DAMAGES, 
See ShiP| I. 



LIVERPOOL- 

I. Under the Liverp^Ql dock tdb, 
S^jiif. t. ii^ and 3C3. c.M, a 
vcifel which clears out from Liter- 
feci, her home, with a cargo, and 
returns with a cargo, incarronlj one 
dutT, although (he may have traded 
to tncemiediate ports, and fold more 
than one cargo, during her abfcnce. 

97 
±. The rate of duty (hall be the rate 
impofed on (htps trading from Liver- 
pool to the moft diftant of the feveral 
ports to- wliich Ihe trades during 
the interval GlaJflone v. OiiJan. 

it. 

MARKET. 

1. The feller of corn by (ample in a 
market, is benefited by the market, 
as well as the feller of com which is 
pitched there in bulk and fold. The 
BaiRffs, t^c. of Tewk^ury, ▼. Brie^' 
nelL 120 

2, And if he refufes to pay the fame 
toll which is p&id^ by the feller of 
com in bulk, an a£lion on the cafe 
Les againft him for the injury done 
to the market) in felling by fample. 



MILITIA. 

Under the militia aAs, 4a G. 3. r. 90. 
and 47 G. 3. f. 71. if a perfon bal- 
lotted, is found at the time of en- 
roIittfBt to be unquali^ed for the 



fenrice, and another is bailotted in 
his place, out of the iame lift, this is, 
a continuance of the fame baUot, and 
is a legal ballot. Jftky v. Ray aad 
Others. Page 214 



M 

MISNOMER, 
AePaACTiCB, II. 4i5« 



NAVY. 

Whether one afUngas a warrant ofificef 

in tiie navy, but having no warrant* 

is within the protedlion of the ftat. 

a6 G. 3 . €. 6$.fi. Rowairee v. J^aeoh. 

141 

NEUTRAL PROPERTY, 

5'f^ETlOENCI, II. 4. 

NOTARY PUPLia 
See RbCovirYi j* 

NOTICE, 
See Bill of Ezchangb^ 3, 4* 

NOTICE TO QUIT. 

If half a-ycar's notice requires a tenant 
to quit at the fame time of the yeaf 
at which he has ufually paid rentf 
and he docs not, on receiving it, ob* 
je£l to the time> this is fufficient evi« 
dence that the year of his tenancy 
determines at the time mentioned ia 
H h 3 tke 



466 



INDEX TO THE PRINCIPAL MATTERS. 



the notice. Doe^ en the Jmlfet of 
Leuefter and Others ^ v. Biggs. 

Page 109 

NUDUM PACTUM. 
See Assumpsit, i. 



o 

ORDERS IN COUNCIL, 
See Licence to trade, 3, 4. 6, 7- 

Order m council oi inYiNovemherlZo'] 
Spiita V. Woodman. 4 1 8 

" of2^\\iKovemben^OT* 

419 



PARTICULARS, 
Set Bill %r Particulars. 

PARTNERS, 
See Pleader, II. 1, 2, 3, 4. 5. 

If fcvcral pcifons hotfe, with horfes, 
their feveral property, the fcveral 
Jlages of a coach, in the general 
profits of which they are partners, 
they arc not all jointly iiabk for 
goods fumiflied to one partner for 
the ufe of the horfes drawing the 
coach along his part of the road. 
JBartan v. Hanfon and Others. 49 

PARTY-WALL. 

2. Before an adion can be brotight on 
the building aft, to recover a propor- 
tion of the expcnccs of building a 



party-wall, the accounts prctcribci 
by the 41(1 feftion muft bcddiverfd, 
whether the boufe be occupied by 
the owner, or by a tenant. Page 62 
2. And a formal demand of the money 
mnft be made ai days before adioa 
brought, Philp v« DomUi. 61 

PAYMENT, 
^^^Deio, I. 

PAYMENT OF MONEY INTO 
COURT, 

SeeCosrt^ 1. 3. Pleading, III. 1, 

1. If, after aftion commenced, and be- 
fore declaration, the Defendant of- 
fers to pay the debt and cofts, and 
the Plaiutiflf refufes to receive it, the 
Court will permit the Defendant ttf 
pay into court the debt and the cods 
up to the time of his offer only. 
Zeevin v. CowelL 20J 

2. And the Plaintiff will be compelled 
to pay the colls of the application, 
and all cofts in the aftion fubfequcnt 
to the offer. ^' 

3. It*, after aftion commenced, andbc- 
fore money can regularly be paid into 
court, a tender is made of a fnm for 
damages, with cofts up to that time^ 
and refufed, the Court wiU, 00 mo- 
tion, permit tliat fum to be paid into 
court, and ftruck out of the decla- 
ration, and will order aH fubfq«Dt 
cofta to be paid by the PWniit 

4. Although the Plaintiff goes for 
other caufes of aftion than thofc off 
which the fum is tendered. Ro^'' 
▼. Lamhert. "^ 



JPENAL 
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PENAL ACTION. 

In compounding an adion on « penal 
Hatute which gives no cofts, the 
Plaintiff having agreed to flay pro- 
ceedings on payment of a fum in 
equal moieties to the crown and him- 
felf, and the entire cods to himfdf, 
the crown obtained half the colls 
alfo. Lee v. Cafs. Page 213 

PLEADING. 

L Of the farm of a&ony and joinder 
of aSions. 

Ih Of the parties thereto. 

III. When particular matters may he 

pleaded* 

IV. Of certainty In pleading. * 
V. Of the manner of pleading in ge- 

VI. Of title. 
VII. Offurphfage. 
VIIL What cured hy verdla. 

II. 5<fc Variance, 4, 5, 6. Part- 
NERS, I. Agreement, 4. 

' >. It is no ground of nonfuit in an ac- 
tion ^on a contract, that a dormant 
partner, who is not privy to the con- 
trail, and is not party to the fuit, 
partakes the benefit of the contract, 
nor ought he therefore to be joined 
B8 Plaintiff. Lloyd t. ylrchbowle. 

a. For fuch a dormant partner could 
AOt maintain the a£lion. ih. 

-^ 5. If the oftenfibic proprietor of ma- 
terials enter into a contra£t for work 
to be done thereon, it is not necef 
fary that, in anadtion broughion the 
contrad, another, who has fecrclly 
purchafed a flmre of him, but is no 
party to the contradi> (hould be 



joined as 1 co-plaintiff. Manvman v. 
Gillett. Page 325 

4. Nor conld fuch dormant partner 
fudain an adion. ih* 

5. Therefore the dormant partner is a » 
competent witncf* to prove the con- 
tract, ih. 

in. 

I. If the Plaintiff in covenant afligns at 
a breach, that the Defendant did not 
repr.ir, a plea that the Defendant did 
not break his covenant, is bad on a 
fpccial demuirer. Taylor v. Needham, 

278 

2« Although the declaration concludes 
by averring, that fo the Defendant 
hath broken his covenant. ib. 

3. But it would be good after verdi^. 

ib. 

4. An ailignee of a leafe by indenture 
is eftopped by the deed which eflops 
hiA aflignor. ib. 

5. Therefore he cannot plead non dimi^ 
Jit. ih. 

6* But if an eftate be created by deed- 
poll, ne lejfa^ ne granta^ ne chargea, nt 
enfeoffa^ ne dona^ l^c. are good pleas 
for a (trangcr to the deed. ib. 

7. In an a<flioo of covenant on an in- 

furance againft fire, a tender may be 

pleaded and money paid into court 

, under 19C 2. c. 37* /r 7. Solomon v. 

Bewicie. 317 

IV, See Bill of Exchange, 2» 

V. 

I. The rcleafe of an adverfe claim to A 
litigated eftate, is a good ^nd valu- 
able confideration in a deed, to avoid 
a former voluntary grant, by virtue 
of ftat. 27 Eliz. r 4. ^9 

Hh4 a.Al- 
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a* Although the itkflee wu n6t party 
to the original fuit, but came in by 
Goafent J and entered into an order of 
rtfcrcoce. Page 69 

3. And although he would not have 
been bound by the judgment in the 
original fult« ih- 

4. And in pleading fuch a releafe. it is 
not neceflary to (hew what was the 
value or nature of the daim rdeaCed. 
ffiU, Ckrif V. Tie Byhcp of Extter 
end Others* ib» 

VIL Sie Varumci, 3. 

PRACTICE. 
I. Relative to procefs. 
II. Arrejlt detainer, bmh and appear' 
anee. 

III. Pkadingt, and Hit of partieu- 

Urs, 

IV. Triali enqmryf and evidence. 

V. Jw^meni and reference to the prO' 

tbonotatj* 
VI. Exeetdkn. 
VIL Staying andfettmg a/ide proceed' 

ingt. 
V^II. Coje. 
IX, Wcfver of Irregtdariiy. 
X. Writ of Error. 
XL Of motions. 

L 

X. The inftruAions caBed a pracipe 
git en by the attorney to the filazer, 
are not proccfs in the caufe ; and it 
is not neceflary that they (hould 
contain a claufe of ac etiam. Bpyd 
arid Another v . Durand.^ 1 6 1 

t. If a Plaintiff proceeds by a fecond 
original capias^ iodead of tf/kUum cd-- 1 



piasy a fecond affidavit to hold to bail 
18 not neceflary. Page 16 1 . 

3. Whether in fuch cafe it is neoe&ry 
' to file an office-copy of the adCdarit 

with the filazer of the feoond county • 
$u£re. s^m 

4. At Icafly the omiflioa does not fo 
far vitiate fubfequent proceediags» 
that the Courtt on motion^ wiU 
difcharge a Defendant ftom aneft. 

a. 

11. See Bail, IV. i» 2» 3. 

i« Where the fubflantive caufe of ac- 
tion does not rcqufre fpecial bait 
without an order, if the plaint t if holds 
the Defendant to bail on the mosey 
counts, and recovers nothing thereon, 
the Court, on motion, will difcharge 
the bail from the recognizance. Ca/' 
weiii. Coare. 107 

a. If the flieriff make a warrant to 
four^ jointly and not ftverajiy^ and 
one make the arreft, the Court will 
not interfere to difcharge the Defend- 
ant on motion. BojdemdAnaehet v. 
Dmrand. l6t 

3. A warrant to* four, jonetly mid not 
Jeveralfyf clearly will not atithorne 
an arreft by one. i^. 

4. If a Defendant be arretted by a 
wrong ChriJIiaH name, the Court will 
difcharge him on motion* And the 
flieriff is liable to an adbn. UTMs v. 
Lorck. 391 

5. But where there is only an taaccu. 
. racy in the fpelling, fo that the nana 

is ftill idem fonanSf the Court witt 
not interfere. Mitholy. Btmdkio* 

401 

III. Sh SuGGasTioiri i« BiLir or 

ff. Tha 



INDEX TO THE PRINCIPAL MATTER& 



^9 



IVi 

I« Tbe Court* in compelling a Plain- 
tiff to CKhibit evidence to which the 
Defendant is entitled to have accefs, 
will not compel him to lay him- 
felf open to a profecution under 
the ftamp ads. IVbitaker v. Izod. 
Page 1 14 

3. Trials art not to be J>ut off by con. 
fent at m/ipnm% 221 

3. Evidence given at the trial by the 
Defendant, of his having paid money 
into court under a rule^ does not en- 
title the Plaintiff to a reply. ^67 

V. Av Cognovit. 

Notice of .motion ferved after nine 
o'clock at night is no notice. Chef- 
feii^.Pariia. 48 

VI. Sfi 'ExiteuTton, 1. 

VM. S« Warrant of Attormsy»i. 
Costs, III. i. I. 3. 

1. Ify after adion commenced, and be- 
fore money can regularly be paid 
into couit« a tender is made of a fum 
for damages, with cofts up to that 
time, and refufed, the Court will, 
on motiooy permit that fum to be 
fiaid into eourt^ and ftruck out of 
the declaration, and will order all 
fnbfequent co&s to be paid by the 
pWntiff. 233 

2. Although the Plaintiff goes for 
olher caofcs of a^on than thofe on^ 
tiduch the fum is tendered. Roberts 
Y^Lawderi. ib, 

3. If « default be made in payment of 
the intereft on a bond, the principal 
whereof is not yet due,, the Court 
will not ftpy proceedings ou payioeot 



of the intereft and cofts. Tlgbe v« 

Crofter, Page 387 

4. But fembief that they would reftraia 

the execution to the intere(L and cofts. 

VllL 5«CosTS, I. Pehal AcTioM. 

IX. 

A Defendant who complains of irregv* 
larity in procefs muft, if he has an 
opportunity, apply to have it fet 
aiide before the Plaintiff has taken 
any further Hep in the caufe. Do^net 
V. WHberington, 243 

XI. 

An enlarged rule may be made abfolute 

, on the laft day to which it ftands en« 

larged. Shaw v. Mafiert. 174 

PRINTERS. 
See Traob, f • 

PRIVILEGE. 

A menial fervant of his majcfty is not 
liable to arreft, although he puB- 
licly carries on tradc« and the debt 
was contra£bed in the courfe of hit 
trade. Klng^.Fofier and Another* i6j 

PRIZE. 

I. If the fleet of an ally and a Britj/l 
fleet ferve together under a* Briti/k 
commander in chief, who detaches 
the fquadron of the ally, the admi- 
miral of the auxiliary power is not 
entitled, as a flag-oiSccr, to fliare 
prizes made by Briti/h fhips detached 
in another dire^ion, to which he 
lent no a£lual co-operation in effcA- 
log the capture. 7 
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il. Bccaufe he is not in the pay of Bri- 
Um i and the prize-ads and procla- 
matiens give the prizes only to thofe 
who are in the king's pay. Page 7 

3. And becaufe he is not, within the 
meaning of the proclamation^ a flag- 
officer aflifting in the capture. ib. 

4» If an ally adlualiy co*operates, in ef- 
feding a capture, he cannot recover 
sny proportion of the prizes in the 
common law courts of this country ; 
he muft fue in the prize courts. i^. 

{• If the prize court condemns a cap- 
tured veflel as prize to his roajeily,< 
the fentence, while unappealed finom, 
is conclufive on the common law 
courts, and on all the world, that no 
ally or other pcrfon is entitled to a 
Iharv in it. H. 

C The common law courts cannot en- 
tertain jurifdiftion of the queftion, 
whether prize or no prize, or by 
whom taken. i6. 

7. The difference between prize to the 
king jure coron^^ and droits of ad- 
miralty. 26. 30 

6. A (hip taken by a non-com miflioned 
▼effel, is a droit of admiralty. 26 

9. If taken by a commiiTioncd and a 
non^commlflioned vcffel jointly, it I 
ihall be divided between the captors 
and the admiral. H. 

ao. The form of the fentence of con- 
demnation of prize under various cir- 
cumftances. . Duckworth^ Bart, v. 
7uchr. a 6. 31 

PROCESS, 
JdrPaACTicBf IX. 



PROPERTY IN CHATTELS, 

See BANKRtT^T III, I, 3. Pt;R« 
CHAaia. 

1. Poffcflion of a (hip under a transfer 
void for non-compliance with rcgifter 
ads, is a fufficient title in trover 
againft a ftranger, for parts of the 
(hip being wrecked. SnUon v Buck, 

Page 302 

2. Pofleffion under a general bailment, 
h a fuAicient title for a Plaintiff in 
trover. ib. 

3* The Plaintiff bought and paid for 
a (hip ftranded on the EngBfl> coaft, 
but the transfer was not regular ; he 
tried to fave her, but (he went to 
pieces \ the Defendant poffeffed faim- 
felf of parts of the wreck, wkich 
drifted on his farm : held that the 
Plaintiff's poffcrfiion enabled him to 
recover for them in trover. gb. 

PROPERTY SPECIAL, 

^e'^LlCENCF, I. PuRCHASSft. 

PURCHASER, 
See Agree MB NT, 5. 

1. A Plaintiff who is entitled to the 
temporary poffcffion of a chattel, 
and delivers it back to the owner for 
anefpecial purpofe, may, after that 
purpofe \% fatisfied, and during his 
temporary right, maintain trover for 
it againft the owner. 268 

2. Upon a contrail for the fale of an 
eftate, ,the , title and abihiaa to be 
made at the vendor's expeoce, the 
purchafer is entitled to the cnftodj 
of the tbftrad, until either the pur- 
chafe is finally refcinded by confieatt 
or declared impradicaUe by a court 

' of equity. ib. 

3* And 
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^. And when the contra A is deter- 
noined, die abftrad becomes the ptx>- 
perty of the ▼endor. Page 268 

4. If the fale proceeds, the abftnd is 
the property of the vendee. ib, 

5' But an opinion written thereonf as 
it was neceffarily written on the fel- 
ler's paper by his confent^ continues 
the property of the purchafer. Pfr 
Mansfield CJ. ih. 

6. A prorifo that in cafe the vendor of 
an eftate cannot deduce a good title, 
or the purchafer (hall not pay the 
money en the appointed day» the 
agreement (kail be utterly void, gives 
mn opiion to the vendor to refcind 
the (alci in cafe the vendee does not 
pay the money ; and to the pur- 
chafer to refcinds in cafe the vendor 
does not make a title : but not vice 
verfa. it. 

^. Whether a purchafer has a right to 
the abftrafl for the purpofc of mak- 
ing a title td the purchafers of par- 
cels, ^are. Roberts v. Wyatt, 

ib. 



R 

RANSOMING PRIZES, 
See Insurance, III. i. 

RECORD, 
SeeEm>&KCZ,lh 3. 

RECOVERY. 

M* It is DO objedion to a recovery with 

a double voucher, that the tenant 

jointly vouches the tenant for life, 

^ and remaiudcfman in taily who 

16 



vouch over the common vouchee. 
Doe^ on the demfe 6f Greajly^ v. UeK 
fon and Another. Page 59 

B. The Court would n6t permit a re- 
covery to be amended by inferting 
a parifli not named in the deed to 
make a tenant to the pnedpe^ al- 
though ft appeared that the pariik 
was named in the in(trn<5lion8 given 
for preparing that deed, and that the 
lands were parcel of the eftate of an 
anceftor, all whofe eflate was in- 
tended to paCi. Cbaterbuck^ demand- 
ant ; Debarj^ tenant ; Lsmpon, 
vouchee. ^5 

J. In a recovery, if the acknowledg- 
ment of the vouchees is taken abrx>ad9 
a notarial certificate made to au- 
thenticate the affidavit of the com- 
miffioners, mud diftioAly fhite that 
the affidavit was ** fworn." Lmdla<af 
demandant ; Cox, tenant ; Brown 
and another, vouchees. 105 

4. Recovery amended by tranfpofing 
the names of the demandant and te* 
nant. Roberts^ demandant \ Robin/am 
tenant. 22a 

REPLEVIN, 
5"/^ DisraEss, I. Variance. «• 

REPLEVIN BOND, 
^rf Variance, 4, 5, 6. 

REPLY, 

See Rule of Practice AT NiSi 
Prxus. 

RULE OF PRACTICE AT NISI 

PRIUS. 
Evidence given upon trial by the De- 
fendant of his having paid, money 

into 
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into court under a rulei does not en- 
tick the Plaintiff to a reply. Page 267 
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SALE OF LANDS, 
See Agkbembnt^ 5. 

SALVAGE. 
The lord of a manor is not entitled to 
faWage fot taking, againft the con- 
fen t of the owner» and preferring, 
parts of a (hip thrown on his manor, 
when the fervants of the owner are 
there, to take care of it for him. 
Suitott ▼. BucL 302 

SENTENCE OF CONDEMN A- 
TION, 

Sit EVIDENCB, IL 4* 

SET-OFF, 
$r# Vakianci, t. 

SHIP, 

£fr Property in Chattels, 1,2,3. 

Saltacf, I. Freight, i, 2. 

I. A' (hip was let to freight for the 
▼dyage, to take ottC a fma!I cargo of 
lead to P. and to bring home a re- 
turn cargo, for which freight was to 
be pajd at 1 1 guineaa a ton for the 
^hole (hip's admeafurement. If from 
political ctrcumftances (he (hould be 
imid)le to difcharge her cargo, and 
confequently to obtain a return car- 
go, the freighters agreed to pay a 
gro(s fum, le(s than the amount of 



freighter fupplying no homctrarj 
cargo, the mafter took in goods on 
freight, and brought them hone to- 
gether with the lead« The Oouit 
held that he was entitled to receive 
the grofs fum ftiputated, and alfo to 
retain the freight whith the (hip had 
earned. B^ii ▼. Puller and Anoikar. 
Page 285 
2. The mafter of a (hip detained u 
prize, and Ubened in the prize court 
at jfamakat gave btlU of lading of 
the cargo, to one who became bail 
for the (hip and cargo there : held 
that the mafter had no aothority to 
contrail that the cargo (hould be fold 
in London t and the proceeds ^emitted 
back to Jamaica, the owners bdog 
ready to ^xst a fufficieat fcoirity to 
indemnify the bail in Londm. J(k^ 
fin ▼. Greavei, 34^ 

SHIP'S REGISTEK, 
See Evidence, IL I4 

SlMONV, 
See ADTovrsoUt I. 

STAMPS. 

1. If an intered in lamd be of the nlue 
of 20/., an agreement for it reqaiKi 
an agreement ftam^ EmmBrfin ▼. 
Neelis. )8 

2. If, on a faie by auAioQi tJx fane 
perfon is declared the higheft bidder 
for Teveral lots, a diftiad oDDtrafi 
arifes for each lot ; and although aK 
the lots together amount to a greater 
value than 20/., no fiamp is required 
if the lots were feparately of U^ 
value than 2o/, '^* 

contraft relates to the fak oi 



the freight fer ton; the (hip being 3. If a contraA relates to the tale 01 
pr«vettled from difchargrng, and the I goodsj though it may alfo if^^^* 
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other matterst fmUe that m> ftaoip 
if nepefTary. £mmfrfon v. ffeelis. 

Page 46 

STATUTE, ACTION ON, 
fee Party-Wall, i. 

STATUTE OF ^IMITATIONS, 
fee CoaiMON| i, 

STATUTES, 

Ph. & Mary. 

I ^ 2. r. 12. (Driving diftrcf» out of 

the hundred.) ^S^ 

Eliz. 

?3-^'8./.4. (Ufury.) 186 

97* ^'4^. (fraudulent cpDvcyaqqep.) 

69 

Jac I. 

. 3* ^' '5' / *• {London Court of Rc- 

quefts.) 169 

2f. c. 16. (Li(pitationQfadions.)443 

a J. ^* 19- /• II- (Bankrupt having 

dij^fitioo of goods.) 179 

Car. 2. 

13. f.2. /. 2. (Proce($.) 162 

2j, tf. 3. (Frauds) 38 

Wm. 3. 

^8 & 9. ( Suggeftion of breaches. ) 

Anns. 

4*r.|6./.27. (AGq)unt.) 443 

^. c. L3. (Prize.) 18 

9. c. 1 6, (Ufury.) 18^ 

10. ^ X7.y/.9& 13. (Prize.) 18 

Gio. I. 
t%. t. 29. / 2« (AlBdavit to hold to 
bail.) 161 

Gbo. 2. 
«• ^# S3> / 23. (Attorney's bill) 

5f Cf 30. /. 25. (Bankru|)t, cofti,) ib. 
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( Infeinince. Intereft.) 

Page HI- 3»7 
19. €. 37. /. 7. (Policy. Payment of 

money into court . ) 317 

23. (.19. {MidMeJe3{ Qourt of Re« 

qucfts ) 17Q 

Geo. 3. 

14. v. 78. /. 41. (Building ^&.) 6z 
17. £• 26. /• I. (Annuity.) 231 

26. c> 60. / i6* (Ship^s regifter.) 
Fra/er v. Hopkins. 5 

26. r*<>3. /. z. (Sailor's wages.) 141 
33. e.&6* (Prize.) Ji 

/. 28, 29, 30. (Appeal.) 16 
c, 1 09. (Prise.) 11 

40. c. IP4. {London Court of 
Rcqueds.) J9({ 

42 . c. ^^^, ( Milit i^. ) 214 

43. f. 4*.'/. 5. (Cofts of cxocutipn.) 

4i^> C.98. Schedule A, (Agreement 
Stamp.) 40 

44.^.99. (Loyalty loan.) 255 

45. c, 8. (Loyalty loan.) 2^6 

47. f.71. (Militia.) 214 

49. f. 121./ 14. (Bankrupt. Cre. 
ditor's eledion. ) j 8 1 • 246 

STOCK, ACTIONS FOR NOT 

REPLACING, 
See Damages, Measure of, 1,213,4^ 

SUGGESTION, 
See Courts, 2. 

Where judgment is entered on a war* 
rant of attorney, though a bond alfo 
is given, it is not neceibry, under 
8 & 9 ^. 3. to fuggcft brea^es* 
Jtu^erbury v. Morgan. i^^ 
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. TENANTS IN COMMON, 
Sa Ejectment^ i. 

TENDER, 
Sit Pleading, III. i. 

TEWKESBURY. 

The burgage tenants in Tewlejbury are 

»ot exempt from the |>ayroeot of the 

toll IB the market there. The Bai^ 

J^, eftf. «/ Tcwhjbury ▼, BrieknelL 

Pagei^o 

TRADE, 
Iat Licence to trade, 3, 4. 
There u no general cuftom of trade by 
which printers "are bound to infiire 
for the bookfcllcrs the paper of the 
works which they print. Maiuman 
^.Giiku, 3:5 

TROVER, 

l/r Purchase*. Proferty in 
Chatcj^u* 1,2,3. Bankrupt 
IIL 1, z. 

TYTHES. 

|, The common law mode of ty thing 
hay is in the cdcks, into which the 
grafs is firft colkdcd after cutting 
and tedding. 55 

9. Although the parfon cannot con* 
veniently make his tithe into hay, 
while the parifhioner is making his 
nine parts, without either mixing 
ttiC whole again,* or committing a 
trefpafs by treading on the parjftuon- 
cr's hay. ib. 

J. The common law mode of tithing 
wheat is la the Aieaf* ik. 



4. And not in the (hock. Page $§ 

5. The parifliioaer muft in aU csfcs 

leaTe his nine parts in the field a 
reafonable time for the parfon to 
compare the tithe with them. i5. 

6. SemBICf that if the parifluoner reaps 
one land, and, in coming back aloog 
the fame land to reap the next* 
throws out the tithe of the firft, and 
(hocks his nine (heaves, he does not 
give a fufficient time for the parlba 
to compare. Hm 

7. If the partftiioner puts up his (heaves 
into (hocks before the parfun has had 
time to compare the tithe-(hcaf with 
the other nine, Jhnhk that the parfon 
has a right to take down the (hock 
to examine the nine (heaves. Per 
Chambre J. HalRwell ▼. Tn^pet. 



u 

USAGE, 

SeeTKSDU^i. BiLLQF EzcaAifaB,7, 
Bamrsrs. 

USE AND OCCUPATION. 

1. If a purchafer take po(reffion of 
premifes under a contraft of file, 
which, on account of a defed in 
the vendor's title, fails to be com- 
pleted, the vendor cannot afterwards 
recover rent for the period of the 
purchafer*s poflTcffion, upon an im^ 
plied contraA for ufe and occupation. 

US 

2. At lead he cannot, if the purchafer 

had paid the whole purchafe-money 
when he entered^ and the vendor had 

kept 
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kept It durfog the purchaier'tf pof- 
iitifioti. kinhnd V. Pounfett. 

Page H5 
USURY, 

£^ As$UM?SlT> I. 



VARIANCE. 

X* Ao allegation of an agreement to 
fct off a fpecific joint debt againft 
fpecific feparatc debts previoufly ac- 
crued, is in fubftance proved by evi- 
dence of an agreement, prior to the 
debts accruing, to fet off all joint 
debts that fhotild thereafter arife, 
againft all feparate debts that fhould 
thereafter arife. Kinnerley and Others ^ 
Ajftgnies of Brymer, v. Hojfack. 1 70 

9* A joint demife by huib^nd fcifcd 
in right of his wife, and his wife, is 
difproved by evidence of a receipt 
for rent given by the huiband only. 
Parry V. Hindu. 180 

3. An averment of intereft at the time 
of effeding the policy is immaterial, 
and need not be proved ; it is fuffi* 
cient if the Plaintiff be intereiled at 
the commencement of the riik. Rhtnd 
V. Wilkinjon. 237 

4. If the Plaidtiff (hew, on his declara- 
tion in debt on bond againft two, 
that the bond is executed by three, it 
is good matter of plea in abatement. 
Sonab^ ufffignee of the Jbtrtff' of Surrey ^ 
V. Tanner and Jones, 954 

5. Or in arreft of judgment. ib, 
6* But is no ground of nonfoit OD the 

^\cA of nott eji fagum*^ * rJ* 



7* If a poHcy be e8e£^ed on goods oa 
a voyage defined froni A. to B.t the 
riik to commence at and from the 
loading thereof on board, not faying 
where* it muft be intended a loading 
at the place from which the voyagip 
commenced. Spiiia andOihers v.Pfood* 
man. Page 4x6 

8. And if the proof be, that the goods 
were loaded in an earlier part of the 
fliip's caurfe, and befor^ her arrival at. 
the place where the voyage infured 
commences, the Plaintiff cannot reco» 
ver. i^. 

VENDOR AND VENDEE, 
iT^f Use andOccupation,i»2. Pwr- 

CHASER,/^fll. 

VENUE. 

. If the caufe of a6fcion can be proved 
partly to arife in a foreign country, 
the Plaintiff may iafely give the re« 
quifite undertaking co retain the ve- 
nue. M^Chrew. M*Keand, 197 

I In an adiion on the ftatute i & 2 Pb^ 
bf M. c 1 2. for driving a diftrefs out 
of the hundred into another county, 
the venue may be of either county. 
Pope V. Davit. 359 



w 

WARRANT OF ATTORNEY, 

See CoGNOYiT, i, 2. 

If a prifoner on mefne proccfs giv^s a 
warrant of attorney, the rule that hit 
attorney muff be prefent is not dif* 
ptofed with, though two other fure, 

tics 
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ties n«t in cuftody jomed tn the 
rtnt^ Valauitii y. GuUandand Others. 

Page 49 

WARRANT-OFFICER, 
^^Natt, z. 

WARRANTY, 
See Bill of Exchahgc, I. 

Jn an a^ion on a warranty of an horfe, 
the Plaintiff oauft pofitiYely prove 
that the horfe was unfound. Eavei v. 
/>«*«•. 343 

WASTE, 
f^ Copyhold, X. -^ 

I, If it is alleged that a clofc called A. 
has been feparated and indofed from 
n wafte for 20 years, to fupport the 



idlegation, it is jseceffary to prove [ Suck. 



that every part of the clofe has been 
fo long inclofed. Page 156 

2. Upon a plea of Kbenm teuemeniump 
the Defendant has the choice to what 
parcels he will apply his plea, and if 
the^ Plaintiff infifts on a tfcfpab 10 
other parcels, he muft newly affigo. 

ih. 

An encroachment does not ceafe 

within 60 years to be part of the 

wade* Hawie v. Bacon, iK 

WITNESS, 
See EviDiHCB, \\. 

WRECK. 
The lord of a manor is not entitled to 
falvage for taking, againft the confent 
of the owner, and prcferving, parts 
of a Hup thrown on his manor, when 
the fervants of the owner are there to 
take care of it for him. S^on 
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